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Whether Reporters of local rs'may he..alkﬂWed to see the Judgement ?
To be referred tg.the’KeporLe;-or'not 11

Tg..be'ﬂfculated to all Benches of the Tnbunal ?
 TUDGEMENT

This application under Section 19 of the Administratiee
Tribunals Act, 1985, has been filed by the widow of Shri R.N. Nagi,
who .retired as Barrack Stcre Cfflcer on 31.5.78 from the offlce of
Garrison Engineer West, Delhl Cantt., on reaching the age of
superannuation, and later on died on 2.1,1982, praylng for a
direction to the respondents for flnal payments of retirement
benefits, viz., unpa1d Death-cum—Retlrement Gratutity, unpaid
Leave Encashment, arrears of pen51on, arrears of famlly pen31on,
commutation of pension while the applicant's husband was alive,

missing credits in GPF, Group Insurance, and other unpaid dues,

'namely, arrears of pay and allowances for the pericd March 1977

to. August L1977 and September 1977 to May 1978. arrears of annual
1ncrements, pay and allowances for the suspens ion perlod refund

of excess recovery of income-tax amounting to Rs. 589/L TA /DA claims
CDS and any cther dues still pending. | |
2, - Relevant facte, in brief, are that the hquané of the

applicant_retired‘on superannuation on 31.5.78 and died on

Qe
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2.1,1982, The Government quarter allotted to him was
vacated by the family on 31.5.83. The husband before his
death and his wife/épplicant‘thereafter have béen represent-
ing_to4various authorities for settlement of various dues.
By the impugned leﬁter dated 19.3.88 (Annexure A=l to the
application), the applicant was ihforméd that her case is
being investigated.and that she will be informed regard ing
the progress of the case in due course of time, The
respondents' case, in brief, is that the application is

barred under Sections 20 and 21 of the Administrative

e

Tribunals Acf, 1985 and that market rate of rent of the
quarter with effect from August 1978 tc May 1988 amcunt ing
to Ks.,61,727.90 is due from the applicant in the accgunt of
her deceased husband. D.C.R: gratutity is admiftedly unpa id
éllegedly on'account of non-payment of market rent for the
abcve period. Amount of leave encéshment, pay'and allowances
upto May, 1978, arrears of increments, which accrued on
1.4.77 and 1, 4.78 are stated to have already been pasoed
and adjusted agalnot the outstandlng amount. These payments
are shown to have amcunted to Rs.l9,570.50 and the net amount
: recoverablg from the officer is shown as>RS.42,l57. It is
also stated that the cfficer was suspended on 26.2.1977 and
was reinstated vide Ministry of Defence Order issued on
5.2.1982, and that during the suspension period, the officer
superannuated from service on 3;;5;78 and placed on péension
establishment. Provisionai pension of Rs.396/~ per month
is stated to have been.granied with effect from 1.6.78 as
departmental / judicial proceedings were pending against the
officer. On this account, the DCR gratu1ty was not releaseéd
in accordance with the provisions of Rule 69(1)(c) of the
c.C.s. (?ension) Rules, 1972, Family pension to the applicasnt
at the rate of Rs.288/- per month with effect from the date
following the date of the death of her husbaﬁd, is also said
to ha&e been sanctioned. As regards the commutation of
penSiOn, it is stated that as per rule 4 of Appendix 38 of

C3R Vol, I, the applicant!s Husband was not entitled to any
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commutation of pension till the proceedings sgainst-him were

—3-

pending. An amount of Rs.388/- on account of missing credits
in the G.P.F, is stated to have been credited in the SBI
Account No.l9ZBi of the officer vide JI4 (F) Meerut.No,GP/
Misc/llfl/26l28, dated 30.8.79.° About refund of excess
income-tax, it is .stated that the anplicant should claim it
directly from the LT.0.,, Meerut (Saiary Circle). No TA/DA
claim is etated to be outstanding as the officer had not
submitted any such claim. About the Insurance Scheme, it is
stated that the officer having ietired before the Group
“Insurance Scheme came into existence in 1982, no payment is
due to be made on this account. Similarly, no claim of CDS
1!etc. is stated toAbe'outstanding with any accounts office.
‘Para 6 of the:reply of the respondents states that the
depertmental / judicial proceedings are still to be finalised
against the cfficer. 4
3. We have carefully gone through the pleadings of the
case and have heard the learned counsel for the parties.
4. The narratlon of facts in para 2 above shows that
the departmental / judicial proceedlngs have not yet been
finalised; final pension'order was not passed till the death
of the applicant's husbend; the amount of DCR gratutity is
yet to be paid; and commutation of pension, if applied for
by the applicent's:husband before his death, has not yet been
sanctioned. The admission in the impugned letter dated
19.3.1988 to.the effect that the case is being investigated,
and in the written statement of the respondents that the
“departmental / judicial proceedings aoalnst the applicant's
'husband have not so far been concluded and as such action
about commu»atlon of pension,payment of DR gratutity, and
making the provisional pension order final fer the period
from the date of retirement till the date of death of the
applicant's husband, has not been finalised so far, establish
beyond any doubt that the application cannot be treated as
time—barred. The applicant's husband, before his deathhand

the applicant thereafter;

: heve been Trepresenting to the
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authofities in regard to the matters whicﬁ ére'the subject—
matters of thié application and it cannot, therefore, be
said that the applicaticn is barred by Section 20 of the
Administrative T:ibunals Act, 1985. The pre}iminary :
objection of the reSponaents, thérefpre, is not legally}
' tenable. . | |
5. . Neither party has disclosed the nature of depértmental
judicial broceedings inifiafed'agaiﬁst the applicant's
“husband before his retiremént. The learned counsel for the
applicant‘stated at the bar that there was a criminal case
against him. In any case, the departmental proceedings or.
the judicial proceedings would have abated on thé death of
fhe applicant's husband Yo fér as ﬁe ié concerned.‘ It is,
therefore, very surprising that the respondents state that
these are stlll to be concluded Delay in flnallsatlon of
the claims of the applicant's husband on thls account is,
therefore, totally unJustlfled
6. - Full adgustment of the dues payable to‘thé officer
on .account of leave encaéhment, airears_of pay éhd allowances,
arrears of annual incraﬁents; pay and a%lowéncés f@r the
suspension period etc., towards recovery of mafket-rent for
the alleged ﬁnadthorised 6céupation of the quarter is
legally not tenable. Government dues which femain outstanding
- till the date of retirement of the Government servant can bé
adgusted agalnst the amount of Death-cum-Retlrement Gratuity
in accordance with. Rule 71(2) of the CCS: (PenSLOn) Rules,
1972? Government due§, as deflned in these rules, include i
dues pertaining to Go&é;nment acgommodatioﬁ including arrears
of licence fee, if any, tiil the date ¢f retirement and other
~dues such as balance of héuse buildiﬁg Or conveyance or any
o@her advance, overpayment cf pay and allowances or leave
,salary and arrears of income tax deductible at source. In
this case, tbe Government dues are claimgd tc be entirely
on' account of market rent for theialleged unauthorised |

retention of Government accommodation after retirement.
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For this burpose, Rule 72 of the Rules ibid is relevant.
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Sub=rule (6) of Rule 72 ciearly'states that the recovery

of licence fee for the occupation of the Government
accommodation beyond:the permissible beriod of two months
after the date of retiraneat of allottee shall be the
responéibility of the Directorate of Estates. SuE—rule (4)
of Rule 72 provides that the Dlrectorate of Estates shall
inform the Hecd of Of;lce the amcunt of licence fee for

the retention of uovernment accommodation for the
perm1531ble period of two- months beyond the date of
retirement of the allottee and the Head of Offlce shall
adjust the amount of that licence fee from the amount of
the gratu1t{ together w1th the unrecovered licence fee,

if any, menticned in éubArule (3). Sub-rule (3) refers to’
. licence fee recoverable in respect of the period prior to
eight‘monfhs of the retirement of the officer. Sub-rule
(5) provides that if in any particular case, it is not
possible for the Directorate of Estates to determine the
outstanding licence fee, that Directorate shall inform

the Head of Office that ten per cent of the gratuity or

one thousand rupees, whichever is less, may be withheld
pending receipt of further information. In substance,
therefore, the Head of Office of the appllcant's husband
had no authorlty under the rules to adjust the amount payable
to the applicant's husband towards the claim of the Estate
Office for market rent for the alleged unauthorised occupa-
tion of the period of accommodation in so far as it relates
fo}the period after two months from the date of retirement.
7. Rule 69 (1)(a) of the CC3 (Pension) Rules, 1972
provides for sanction cf only provisional pension but equal
to the maximum. pension which would have been admissible on
the basis of qualif ins service upto the date of retifement-
of the Governmentiservant in the facts and circumstahces

of this case as the‘applicant had been placed under

suspension and departmental / judicial

Proceedings are
Q. .
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stated to have been‘pending. Similarly, Rule 69(1)(c)
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provides that no gratuity shall be paid to the Govermment
servant until the conclusion of the departmental / judicial

proceedings and issue of final order thereon. Respondents

were, therefore well w1thln thelr right's to withhold

sanctlon of DCR gratuity. on the retlrement of the apollca1t'
husband, but as stated earlier, the departmental / judicial

proceedings would have abated on the death of the applicant’s

~husband and & formal final 6rde¢ should have been passed

immediately thereafter so that the DGR gratuity_ payable
othersise to him coﬁld have been paid Normally, this
should not have taken more than two months to- flnallse the
action and thus, in all falrness the BCr gratu1ty should

have been pald to the offlce; S nonlnee sometime in March,

. 1982, It is also supported by the Government of India

decision No.2 under Rule 68 of the CCS (Pension) Rules,
1972, This decision is reproduced.below. -
*(2) .Interest rate for delayed payment of D.C,R.
Gratuity.- It has been decided that where
the payment of D,C,R,G, has been delayed, the rate
of interest will be as follows?: -

(i) beyond 3 months and up to one year ..7% per
annum

(11) beyond one year , '10% per
annum

2. As already provided the Admlnlstratxve Ministries
are requested tc ensure that in all cases where
1nterest has to be paid, action should be taken
to fix respon51b111ty for the delay and d1301p11nary

"action should be taken agalnst the off icer responsible
for it. '

3. These crders take effect from the date of issuye.

4. 'The cases of those Government servants who

retired/died while in service before the date of issuc
! of this U.M. would alsc be covered if Death-cum—

Retirement Gratuity has not been paid as on this

date and there has been delay in its payment beyond

‘three months of the date of their retirement/death

for which 1nterest is payable in accordance with

the existing orders. In such cases the interest

would be worked out at the rates mentioned in
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Rule 68 (l)(l.e., 5 per cent per annum) upto the

date preceding- the date of issue of thls C.M, and
thereafter at the rates indicated above.

5. Formal amendment to Rule 68 of the C.C.S
- (Pension) Rules, 1972 will be issued separately.
(G,I., Dept. of Personnel & AR, O.M, N0)7/3/84' "

Pension Unit, dated the 28th July, 1984.
Government of India, decisidn No.i‘under Rule 68 provides
that if on the conclusion of the proceedings, the Government
servant is fully exonerated, the gratuity will be deemed to
habe fallen due on the date following the date of retirement

for the purpose of payment:of interest on delayed payment

of gratuify; but this benefit will not be aVailable to

such of the Government servants who die durlng the pendency o
Jud101al/d1501p11nary proceedlngs against them and against
whom proceedings are subsequently dropped. Thls only shows
that in cases like'this, interest will not be payable with
reference to the date of retirement, but there is nothing

in these instructions to indicate that interesf on delayed -
payment will not be admissible after final orders on the
judicial proceedings are passed or'after broceedings are

dropped due to the death of the officer concerned.

.8. In view of the above discussion, respondents are

directed as below: -

(1) The‘ameunt due to the applicant's husband on
account of leave encashnent, pay and allowances
upto May, 1978, arrears of. increments wh1ch accrued
on 1.4.77 snd 1.4.78 and which have already been

-passed but illegally adjusted against the claim of
dues for alleged unauthorised occupation of the
Government quarter, will be paid to the deceased
officer's heirs or his nominee, as the case may be,

(2) A formal final_order for conclusion of departmental /
judicisl proceedings sheuld be passed and the amount
of Death-cum-Fetirement Gratutity admissible to the
officer should be paid to his heirs or his nominee

as the case may be, after adjustment of normal
Qe
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(3)

S~

licence feévfor the permissible period of retention

- 3\_
of Government abcqmmodation after the date of retire-
ment, if it'has not aiready been pai&, with simple
interest @ 12%'per annum from l.4.,82 till the date of
payment. | _ | ‘ |
A final Pension Order for the periocd from 1.6,78 till
the date of the déath of the applicant's husband shall

be passed and if there are.any arrears to be paid on

‘ this account, these shall be paid to thefofficer's

(4);

(5)

heirs or his nominee, as the case may be.

If as a result of tﬁe recalculat ion of pension, any
increase in the Family Peqéidn granted‘to the
applicant becomeslpayable, a.fevised formal penSion
order shall be-passed and.afrears on this account,
if an?,~shall:b¢ péid to the applicant.

Action as péf these directioﬁs éhall/be,finalised

within three months from the date of the receipt of

~ this judgement by’{he respondents. The-applicant shall

also be furnished with a detailed statement of

calculations made in respect of her claims within

(6)

this period, '
competent 3 utho rity
The Estate Offlcer/éhall be free to ‘assess the amount

which is to be recovered, after adjustment of the ,

payments 5tated to have already been made, from the

"applicant's hhsband an§ after his death from the

applicant for the period of allejed unauthorised:

-occupation in accordance with the provisions. of the

Public Premises (Eviction of Unauthorised Occupants)

Act, 1971 and the relevant Fundamental Rules and

Subsidiary Rules, in accordance with law. It may be

~mentioned here that Government officers.-are entitled

to retain the residéntial accdmmodation allotted to

- them while in service for a period of four mcnths

after the date of retirement on superannuatlon on
payment gf normal licence fee. Further, in Otatlon
Commander, Station Hu, Delhi Cantt. order No.200/N-51/
Q4 to UA BSO (East), Delni Cantt., copy to Smt.

Krishna Nagi w/o late Shri R.N, Naji, BSO (Retd, )
Qe
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with reference to HQ letter No.200/N=51/Q5,
dated 2.4.84, the market rent for T=12, Tabruk
Line as assessed by GE (East) is mentioned as
Rs.236.80 per month while the claim appears to
have been made’at the rate of Rs.1200 per month.

' It was also mentioned by fhe applicant in her
letter dated 7.3.88 addressed to the 5tation
Commander, Station HQ, Delhi Cantt. (with copy
to G.E. (East), Delhi Cantt. and G.E. (West),
Delhi Gantt.) that vide the Ministry of Defence
Deputy Secietary's order No.13{1)78/0(Gtg), dated
25.10.78, the applicant's husband was permitted
to retain the accommodation upto 30.11.78 and
the said date was s&bsequently exterded upto
14.2.79 under orders of the Delhi High Court.

The correctness of these statements may be
verified and the period of umauthorised occupation

- may then be determined.

9, The application is allowed in terms of the above

directions. We leave the parties to bear their own costs.

AYM\MQ‘ QL{ CA—’:

(Jopn SHW'(R)Z)&S~°>¢ ’ (poCo };\%}I)\TO
Member (J) | - Member(A)



