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IN THE CENTRAL ADMINISTRAT IVE TRIB
PRINC IPAL BENCH :

0.As No,554/89 DATE OF DECISION 21.7.93
$h 85 .Anand Lk Pet it fone r

V/s

UL.I. 8 OrS: sesq RespoanntS
Through The Secy,
Ministry of Supply.

FOR THE APPL ICANT 0o PET IT IONER INPERSON

FOR THE RESPONDENTS .... SheMal «» Verma,counsel

QORMM -

Hon'ble Sh, I.K.Rasgetra, Member (A)
Hen'ble Sh, B.S. He gde, ﬁember(J)

DGEMENT (O:

(delivered by Sh.I.K.Rasgotra, M(A) )

In this petition, the petitioner is seeking

for the following reliefss=

(i) That conse?uent to setting aside of |
transfer of gplicant from Bomb ay teo 1
Calcutta, vide A-2 the respondents be dvw 4
directed te treat the emiire intervening
period as duty at Bembay for all purpeses,
including pension and retirement benefits,

(i1) Respondents may be directed to give all
consequential benefits, including 2ay and
allewance, and consideration for further
promotion for the relevant period

iii) The respondents may be directed to pay
interest at the rate of 18%

iv) To compensate the gpplicant for Income Tax
payable &t higher rates on account of delay
payment by the respondents, ;

vi) Exemplary costs be awarded ..

Annaxure A=2 is annexed to the OA_is the
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judgement delivered by Bombay High Gourt :ln appaiif
No. 479/85, Writ Pet ition No.2727/1982 on 3041.1986,
The operative parts of the said judgement reads as

under e

"23 In these circumstances, the transier order
of 23rd September, 1982 is set aside and the
rule is made absolute accordingly. The
respondents will pay to the petitioner costs
of the petitiorer as well as appeal fixed at
ks 600/- ",

"24 The Petitioner had applied for stay of the
order of transfer during the pendency of his
petitiorer, In notice of Motion No.2555 of
1984 taken out inhis Writ Petitiomer K,
Madhav Reddy C.J. by his order of 25.1,1985
rejected the notice of motion which was to

direct the respondents to assign work to the

petitiorer in Bembay and pay him salary and
allowance till the decision in the Writ Petition,
An appeal from this decision being Appeal'No.
24 of 1985 is still pending. In view of this
appeal, at the request of the petitioner we are
passing any orders relating to the payment of
salary or allowance during the pendency of the
petitioner.This question is left open and may
be argued at the hearing of Appaal No,284 of
1985%, :

"25 On the gpplication of Mr.Advani resgondents
are permitted not to allot any work to the
petitioner for a period of 6 meeks from today

on condition that the respondents pay to the °

petitioner in full his Salary and allowance for

the said period. M é




A " Shri M.L.Verma, 1eamed counsel for the

respondents at the outset drew our attention te
explanation 5 below order 11, Qeode of Givil procedure,
according to which if any relief is not e@éssly
granted in é decree passed by the court, the same
will be deemed to have béen refused by the court.
Learned counsel for the respondents further
submitted that the petitioner had prayed for the &
reliefs set out the O.A« hefore us earlier in

- | | sppeal No.479/85 in WP 2727/1962 filed in the High
Court of Bombay. The Bombay High Gourt however, did

not pass any specific order in this behal f. The

petitioner is therefore barred from seeking those

the Bombay High Gourt. TheOA,therefore, deserves to

be dismissed.

The contention of the 14 «ounsel for the
respéndents was, however repelled by the petitioner,
He wanted as to traverses with him the various

litigstions he is/ inwlved to sppreciate the

background of his claims The petitioner contended
that the background of the litigation would convince

us that the doctrine of resjudicate and provisions of

orderll € WG, are hot PPl gble in this case.,

L ]
After €areful consideration of the submissions




made and perusal of the record . We‘_are“g% the
opinion that in view of the Judgement of Bombay
High Gurt it is not ncessary for us to go

thrgugh the background and other material o7 the
multiple litigation, which the petitiorer instibuted
against the respondents. The intent of the
judgement has to be understood by a plain

re ading of the language usec{ to express it, it

is mot possible to go beyond the scope of what- :

is weitten in words in the judgement of the

High Gourt of Bombay. In that view of the

matter all that survives for our consideration

is as to héew the period when the petitioﬁer

cont inued to remain in Bombay from 25.12.82 te
241,86 although he had been transferred to

Galcutta is to be treated, The contention of the
petitiorer is that said order of t ransfer was

set aside by the Bombay High Qurt and once the
impugned order is set aside, it is tantamount te
restoration of status quo ante, Ac;:ordingly, the

petitioner is to be deemed to have never heen

transferred and the period in question has to
treated as spent of duty, He should,therefore, be
held to be entitled to payment of full salary and

allowance for the said peridd.

Shri M.L «Verma, leanred counsel for the

respondents in this connection referred us %o

¢
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paragraph 24 of the judgement of the ‘Bombay
High Gourt wherein it has been stated that

|
appeal No.284/85 was st ill pending and in
view of the pendency of the appeal the learned
judges did not pass any erders relating te the
payment éf salary and allewance. The High
Gaurt further observed that st the request of
the petitioner this questionis left open and
may be argued at the te aring ef appeal No .284/85.,
The petitioner and the respondents had contradictory
view whether the said appeal had been dec ided
or not, The petitioner cohtended that the appe al
was still pending. The learned counsel fer the
respondents on the other hand submitted that the
appeal No. 284/85 was dismissed on 17,9.87. This
statement is alse on record vide para 4.63 and
para 68 7 of the counter affidavit (Page 79 and
80 of the paper book) filed by the respondents.
We have no good reason teo dis-believe the clear
averment made by the respondents in this
behalf, In these cirCLJmstances, we are of the
opinion that dpparently the petitioner did not
pursuve the payment of salary and allewance for
the period id question before the Bembay Hioch Gourt

in appeal No. 284/85, The petitioner, however,

contends that, if Ay, order has been passed by
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by the Bombay High Gourt in the said appéal‘t it
has been passed ex-parte, as he had no notice
of the e aring. The fact remains that the Bombay
High Qurt has dismissed the said appeal. It was
for the petiticner to have ensured £hst he was
present in the Bombay High Gourt when his ajpeal
€ ame U'p for final dispesal. The meot peint howe ver,
is that consequent to /the dismissal of his appeal,
the respende'xts have not taken a'ly fol1ow up
action by way of passing any order as te how the
period 2,.12.82 to 29,1186 is to be treated.

for various purposes. It was submitted on bohal f
of the respondents that s charge-sheet was

issued to the petitioner for unauthorised and

wil ful absence from duty, The petitioner hovever,
submifs that the said disciplinary proceedings
against him were dmpped somet ime in 1987. This
is clear from his avernments made in para 7 of
the 0.A. {page 19 of the paper book) This
avernment is not denied in the counter aff_i;iavit.
There is ,therefore, no difficulty in drawing the
inference that the disciplinary procéedingsrwere
either dropped or not pursued, Once the decision
to net to pursue ther discipl iﬁary‘pmceedings had
been taken, it was the du‘tyy of the respondents

to pass an srder as to how the 'perind in dispute
was to be treated for various purposes incluiin:

pension etc.
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et At this stage the learned counsel for the
» %‘ regpenc‘ients fairly conceded that no order appears
» Y 15 ,to have beeﬂ-pa;sed by the ‘te.s,?)ondents so far. ...
: . il g
g e In the a bove facts of the circumstances of the
case, we order and dixerct the’nespondfents to pass
an order in regard to the treatment of the pericd
for ¥arious purposes from 25.12.82 to 29.1,1986,

- We, further direct th-t such an o.rder" shall be ‘
pa'ssga with ulmost expedition and préferably within
. 3 period of '{hreev molnths from t‘he date of receipt
of a copy of this order. The petitiomer will re at
liberty to agitate the matter furtﬁev‘r, if  he \
i is aggrieved by the or\dex; so passed if so adv'ised,
in sccordance with law. This O.A. is disposed of
; _ ‘ as above, No costs,

o8 oun. P
MEMBER(J)




