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1, Union of India through the
Secretary to the Govt. of India,
jv.in is tr y of Agr ic u Itur e ,
(Department of Agriculture &

Cooperation) , Krishi Bhawan,
New Delhi,

2. Dalhi Milk Scheme through its
General Manager,
Webt Patel Nagar,
New Delhi - llCOOB. ...

Applicant

Respondents

By Afivocate Shr i M. L. Verma

ORDER (CRAL)

Hon'ble Mr. Justice B. G. Saksana —

The applicant feeling aggrieved by an order

dated 3,4.1973 removir^ him from service filed a

writ petition in the High Court of Delhi in the year

1974, The same after coming into force of the

Administrative Tribunals Act, 1985 came to be

transferred to this Tribunal and registered as

T.A. No, 135 of 1985, A decision was rendered in

the said T.A. on 30,1.1987. This Tribunal came to

the conclusion that the penalty of removaYrom
service was excessive in the given c ircurnstances
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of the ctse particularly when most of the injector

nozzles hdd been rscovered and the theft was committed

by another individual. It was noted that the petitioner

had put in nearly seven years of service at that time.

Therefore, while upholding the impugned finding of the

inquiry officer, it was observed, •we are of the vief#

that it is a f it case where the appellate authority

should have modified the punishment of removal frctn

service to any other penalty consistent with the facts

of the case. Accordingly, we direct the appellate

authority to reconsider the punishment by reviewing

its order dated 19th March, 1974, The petition is

dispos-ad of in the light of the above direction,"

2, Thereafter, the appellate authority reconsidered

the matter and passed an order on 6.7.1988 (Annex.-C).

The appellate authority in the said order indicated that

after having carefully gone into tha merits of the

case for reconsideration as per directions of the

Tribunal it had come to the conclusion that the penalty
of removal from service imposed by the disciplinary
authority on Shr i Tiwari was severe and the ends of

justice would be met if a penalty of compulsory
retirement from service is inposed on shr i Tiwari.
It was further indicated in the order in the pen
ultimate paragraph that -in exercise of the povers
under Rule 27 of QCS (CCa) Rules, 1965 for good and

sufficient reasons hereby inposes a revised penalty
of compulsory retirement from service on Shr i R. C.

Tiwarifix-StoreClerk with immediate effect instead
of removal from service already irrposed by the
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disciplinary authority. The intervening period

from the date of removal from service of Shr i Tiwari

to the date of his compulsory retirement will be

treated as dies-non," Learned counsel for the

applicant submitted that this order for treating

the period from the date of removal from service

till the date of compulsory retirement as die^ oon

has been passed in violation of the principles of

natural justice. It was urged that the applicant was

not afforded an opportunity of showing cause before

passing the said order, we are not impressed by this

submission. In the first place as the appellate

order shows and as clearly directed in the order of

the Tribunal in TA-135/8^, -Uie appellate authority

was required to review the punishment and pass an

order. In the circumstances, we are not satisfied

that the principles of natural justice in any manner

said to be attracted.

3. Learned counsel for the applicant next submitted

that the order for treating the period from removal

from service till the date of compulsory retirement

as dies non is illegal since the order for compulsory
retirement was passed on 6.7.1988. He stressed that
the said order had oeen passed with immediate effect

and, therefore, submits that the order of compulsory
retirement would only take effect from 6,7,1983,
and since the order of removal from service was passed
earlier, there vas no justification to pass the order
for treating the intervening period as dies non.
On a cmpiete reading of the order of the appellate
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authority, we are satisfied that the order of removal

from service has only been substituted; the order

has not been set aside by the appellate authority.

This Tribunal also in its order passed in TA-135/85

had not set aside the order of removal from service.

The applicant thus remained out of service from the

date of the order of removal from service upto the

date of compulsory retirement. In these circumstances

as the. applicant has not physically worked on the

said post and the appellate authority was required

to provide for the period from the date of removal

from service till the date of compulsory retirement.

If it had in its wisdom provided that the period

shall be treated as dies non, no error can be said

to have been coincjitted by the appellate authority.

4. Learned counsel for the applicant next urged

that the appellate authority was required to consider

the aspects under Rule 27 of theC.C.S. (C.C.A.)

Rules. He draws our attention to clause (c) of

sub-rule (2) of Rule 27 under which the appellate

authority was required to consider whether the penalty
or the enhanced penalty imposed was adequate,

inadequate or severe. He, therefore, submits that
once the appellate authority had come to the conclusion
that the penalty was severe, he could have set aside
the same or could have reduced the same. He,
therefore, submits that the order of compulsory
retirement should be treated as an order reducing
the order of removal from service to one of compulsory
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retirement, and thus, his further submission is that

the appellate authority could not have passed an

order of compulsory retirement from the date of the

order of removal from service. There is no merit

in this submission. The appellate authority under

the directions given by this Tribunal in T. A.135/35

was required to review the penalty. It has done so

and being of the qpinion that the penalty of removal

was severe, substituted the same with the penalty

of compulsory retirement. We have already held that

the order by the appellate authority to treat the

intervening period as dies non cannot be faulted.

We are of the view that there is no merit in this

submission also.

5. Learned counsel for the applicant lastly urged

that under F.R. i7-A» the intervening period at best

could have been treated as period of unauthorised

absence. We have perused F.ft.l7-A. Learned counsel

for the applicant has not been able to indicate under

which relevant clause of F.R.17-A the case of the

applicant falls. The assumption that the period from

the date of removal from service till the date of

compulsory retirement has to be treated as unauthorised

absence Is without substance and is not tenable.

We, ther-fore, hold that F.R,17-A is not attracted

at all in the given facts and circumstances.

6. In the result, this O.A. lacks merit and is

accordingly dismissed. No costs.

( S. R'. Aaige ) ( B. C. Saksena )
Afember (A; VIce-Chairman (j)
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