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CORAM: Hon'ble Mr. Justice Ram Pal Singh, V.C. (J).
Hon 'ble Mr. P.C. Jain, Member (A).

Ms. Sarla Chandra, counsel for the applicant.
Shri P.P. Khurana, counsel for the respondents.

(Judgment of the Bench delivered by
Hon 'ble Mr. P.C. Jain, Member (A).

JUDGMENT

‘In this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicant is
aggrieved by his non-appointment to the post of 0il
Engine Uriver (OED) in the office of Garrison Engineer
(G.E.) and has prayed that the respondents be directed to
appoint him as OED with instant effect. As an interim
relief, he prayed for a direction to the respondents to
stop any further new appointment to the post of OED till
the appointment of the applicant to the said post. The
interim relief prayed for has not been greanted. As the
pleadings in this case are complete and we have heard the
learned counsel for the parties on the merits of the case,
we are of the view.that the case can be finally disposed
of at the admission stage itself and we proceed té do
accord ingly.
2 R’ is common ground between the parties that for
some posts of OED under the office of G.E., Dehradun, names
were called for from the Employment Exchange and interviews
were held in 1982, The applicant's name was also sponsored
by the Employment Exchange and he too was interviewed. An
offer was also sent to him vide letter dated 13.4.1983

(Annexure 'F' to the 0.A.). The subject-matter of this
LYy
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letter is shown as ™RECRU ITMENT /APPO INTMENT:OED ON CASUAL
BASIS", The letter states that the applicant has been

selected for appointment ggainst the temporary vacancy of

OED on casual basis. (emphasis supplied). He was to report

to the office of G.E., Dehradun, in connect ion with verif i=
cation of his antecedents, and it was also, inter-alia,
stated that his appointment is purely on temporary bas is
and will be subject to: -

(a) Fulfilling conditions laid down in Recruitment
Rules.

(b) Satisfactory verification of character/
antecedents from civil author it ies.

(c) Fitness medically.
He was asked to report by 23.4,1983., According to the
applicant, he reported on 14.4.,1983 with the documents
as asked for in the aforesaid letter. It is here that the
controversy between the parties starts.
3. According to the applicant, he was required to be
issued an authorisation for getting himself medically
examined, but such an authorisat ion was not issued to him
in spite of verbal and written requests. = is his further
case that even though his name was included in the panel
of selected candidates, he was not appointed to the post,
but seven others were appointed. Verification of character an
antecedents through the Uistrict authorities had been
completed in May, 1983. He has challenged the action of
the respondents in appointing others and dening the appoint-
ment to him as arbitrary, discriminatory, and against the
Government instructions on the subject. In his rejoinder,
as also on the basis of two documents filed by him after
the rejoinder had been filed, hé has contended that a
number of vacancies were available in 1987 and fresh
recruitment had been made against those va»cancies in 1987,
4, The case of the respondents, in brief, is that
only seven vacancies had been released by the higher

authorities in 1982 and the aforesaid select ion was made
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in pursuance of those vacancies. It is also stated that the

e

applicant's name was also included in the panel, but his number
in the merit list was Xieow much below and, therefore, seven-
selectedlc(and idates who were higher than the applicadt in the
panel had been appointed against those seven posts. R is
further stated that the panel was prepared of a lyrger number
of candidates with a view to utilizing the same for short-term
vacancies on casual basis and, accordingly, the applicant was
also issued am offer for appointment on casual basis, but by
the time his case could be processed, the need for .casual
engagement had ceased to exist pursuant to improvement in

the supply of electricity and absence of the need for running
generating sets, on short-term basis. It is also the case

of the respondents that the instructions issued in the Ministry
of Home Affairs O.M. dated 8.2.1982 (annexed to Annexure 'N')
were received only in April, 1987, bit the panel in which the
name of the applicant had been included ceased to be eifective
after 3lst Uecember, 1983. No vacancies were released during
the period 1983 to 1985 and by the time some more vacancies
were received in 1987, the Recruitment Rules had been amended,
as a result of which the technical qualification of certificate
from NCVT/LT. L. was prescribed as an essential qualif ication,
which the applicant did not possess.

5. At the outset, it may be pointed out that the :
applicant claims to be a Scheduled Caste candidate (para 4(f)

of the O.A.). However, the list of candidates sponsored by
f.he Employment Exchange filed by the respondents (Annexure=-II
to the counter) in which the name of the applicant appeared

at Sl. No.27, shows him to be a 3chedule Tribe candidate.
Further, in the Attestation Form filled in by the applicant
for purposes of verification of character and antecedents
(Annexure II-A tO the counter reply), aga inst col.© therecf, he
has stated that he is neither a member of ScheduledCaste nor
of 3Scheduled Tribe. The applicant has stated that he had
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submitted S.C. candidate certificate at the time of interview,
However, the respondents have denied this content ion. The |
applicant has not placed anything on record to substantiate his
claim that he is a 3cheduled Caste candidate. On the other hand,
he admits in his rejoinder that he was sponsored by the Employment
Exchange as 3 3.T. candidate. No document has been placed on
record before us in support of his content ion of even being a
3.T. candidate. In these circumstances, his case has to be

cons idered only as if he was a General Category candidate.

6. Ih the Notification of vacancies sent to the
Employment Exchange vide letter dated 17th September, 1982
(Annexure=I to the counter reply), the number of vacancies
in the post of OED is shown to be five., However, as per para
4(q) of the counter-reply, seven posts of OED are stated to
have been released for being filled up and these were filled
up in April, 1983. The applicant has filed at Annexure 'X! .
to the O.A. a list of candidates as per list prepared on
5.11,1982. As per this document, the number of vacancies is

shown to be seven, of which two are shown to have been reserved
for 3.C. and one for 3.T. candidates. Further, according to

this document, the applicant's name appeared at Sl. No.2

in the list of 15 candidates under the list of General

Category candidates. 3ix names appeared under the category

of 3.C. cyndidates and two names under the category of 3.T.

cand idates. Respondents have not filed any merit list prepared
after the interviews. In the reply, they have, however, stated
that the name of the applicant appeared much below the seven

cand idates who were appointed aga inst'the seven available

posts. It is also borne out by the material on record before

us that some of the General Category candidates, whose names
appeared, as per the document at Annexure 'X! ibid, lower in

the list were appointed in 1983. The averment about Annexure

'X' is contained in para 5(ii) of the O.A. In their reply to

this para, the respondents have stated that the content ion

of the applicant is incorrect and that he was too junior in

the panel drawn in 1982 and
. t 3 .
248 he validity of the Panel had
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already expired. The reply of the respondents does not
categorically challenge the genuineness of the document at
Annexure 'X'. Further, the respondents have also not filed,
as already stated, any list of selected candidates to
substant iate their contention that the name of the applicant
in the select list was at a much lower position, as they claimec
to be. I is in this background that the grounds of arbitrari-
ness and discrimination alleged by the applicant against fhe
respondents 'have to be viewed. ©On the basis of the material
before us, as discussed above, it cannot be held by us that
the position of the applicant in the merit list was such as to
disentitle him to claim for appointment against the sanctioned
posts then available.

The applicant has also relied on the instructions
issued by the Ministry of Home Affairs in their O.M. dated
8.2,1982, It 1is stated in these instructions that normally
recruitment whether from the open market or through a
Departmental Competitive Examination should take place only
when there are no cyndidates available from an earlier list

of selected candidates. It is further stated that, however,
when there is a likelihood of vacancies arising in future,

in case names of selected candidates are already available,
there should either be further recruitment till the available
selected candidates are absorbed or the declared vacancies for
the next examination should take into account the number of
persons already on the list of selected candidstes awa it ing
appointment. The contention of the applicant, therefore, is
that as the recruitment was made subsequently in 1987, his name
being in the panel, he should have been appointed first before
making fresh recruitment. The respondents' contention is that
the aforesaid instruct ions of 1982 were circulated by the
Headquarters only in 1987, This fact is borne out by the
document filed by the applicant as Annexure 'N', which shows
that the covering letter by which the instructions of Sth

February, 1982 were circulated, was issued on 13th Msrch, 1987,
€



The respondents thus contend that these instruct ions could not
have been implemented before they were received. This may be a
good defence for respondent No.2 i.e., Garrison Engiheer,
LUehradun Cantt., but it cannot be held so in respect of
respondent No.l (Department of Defence) and tbe Union of India
through the 3ecretary, Mihistry of Defexnce. However, even

then the applicant cannot get any relief on the basis of these
instruct ions because these are applicable only to lists of
selected candidates which include names only equal to the number
of vacancies available. This is not the case'wiih respect to
the alleged select list. Hespondents have pleaded that more
names were included in the list with a view to- filling up short-
term vacancies of duration not exceeding 89 days on casual basis.
8. R’ is not in dispute that the applicant was not issued
the authorisation for gettiny himself medically examined by the
prescribed / competert Medical Attendant. Respondents? case is
that this was not done as the need for even casual employmert
for period not exceeding 89 days ceased to exist because of the
improvement in the electricity supply situation and, as such,
the applicant was not authorised to get himself medicaily
examined. This contention would have some weight only if it

is established that the applicant was eligible, as per his
position in the select list,?%ér the occasional casual employe
ment. This does not ;p;e&f to. be so in view of our discussion

in the earlier para of this judgment.

9. It is also not in dispute that certain appointments

to the post of OED were made in 1987 (Annexure 'A=II to the
Add it ional Affidavit filed by the applicant oh 2.4.,1991, Accorde-
ing to the respondents, the applicant was not even considered
eligible for consideration aga inst appointments made in 1987

as by that time, the Recruitment Rules had been amended and

"he did not possess the technical qualification prescribed in

the amended rules., The applicant cannot, therefore, claim any

right to be considered for appointment against the 1987 posts

if he was not eligible for such a post at that t ime,
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310, In the light of the foregoing discussion, we hold
that in the absence of any select list which should have been
filed by the respondents in support of their case, the list
of selected candidates filed by the applicant cannot be ignored
As in this list, the name of the applicant appears at Sl. No.2,
he should have been issued the authorisation for getting him-
self mediqally examined and if he was found medically fit, he
should have been appointed to one of the seven vacancies, for
wh ich the select list ha? been prepared. We, therefore, allow
the 0.A. in terms of the direct ions that_the applicant shall
be appointed to one of the regular posts of OED after his
medical examination, and after completing other formalit ies
prescribed in the rules,within a period of three months from
the date of receipt of this order. He shall also be granted
necessary relaxation, in the facts and circumstan ces of the
case, in the matter of age. hether the applicant is appointed
against a reserved post or against a non-reserved post, will
depend on the applicant's satisfying the competent authority
about his eligibility in this regard. Prima-facie, the
list of selected candidates shows his name in the list of
non-reserved category. .He has neither prayed for any back
benefits, nor can he be allo#ted the same in the facts and
circumstances of the case. The relief sought for by him in
the O.A. is for his appointment as OED "with instant effect".
The applica‘nt approached the Tribunal only on 30.1.1989,
Repeated representations said to have been made by him or by
other persons / organisations on his behalf, would neither
have the effect of extending the limitation, nor entitle him
in equity tec any past benefits. If there is no vacam;y, the
applicant shall be adjusted either against a regular vacancy
if aﬁy falls vacant within the aforesaid period of three
months, or a supernumerary post shall be created for the
applicant to be adjusted against the regular vacancy as and
when it arises in due course. We leave the parties to bear
their own costs, Q““T.’g) &Z\ o
(P.C. JAN) H“H‘ ( v"'ﬁyr."kff\xgﬁ)e"" )
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