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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

0.A. No. 540 1989
T.A. No.

DATE OF DECISION __| ‘Ifeg/h (484

»

K.D. Sharma Applicant (s)

Shri K,L.
hri X Bhatia Advocate for the Applicant (s)

Versus
Union of India & Ors. Respondent (s)

S L. Verma ’
hri M.L. Ve : Advocat for the Respondent (s) :

CORAM :

The Hon’ble Mr. Kaus’.hal Kumar, Vice-Chairman (A)

\

The Hon’ble Mr. T .S . Oberoi, _ Member (J)

To be referred to the Reporter or not ? N
Whether their Lordships wish to see the fair copy of the Judgement ? ©

To be circulated to all Benches of the Tribunal ? o)

Whether Reporters of local papers may be allowed to see the J;? ement ? yfﬁ/’
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| JUDGEMENT
(delivered by Hon'ble Shri Kaushal Kumar, vC) .

The applicant, whd is an ex-serviceman, re-gmployed in
the Inspectorate of Armaments, under the Directorate
General of Security (Cabinet Secretariat), has in this
a plication, filed under. Section 19 of the Administrative
Tribunals Act, 1985, t;':alled in gquestion the order
dated 20th January, 1989, re-fixing.his pay in the grade

- of Sub—Inspector/Inspectér,‘éfter deduétiné the increased
amount of‘pension, tb wnich the app;icént became entitled
conseqguent upoﬁ thg liberalisation of the pension on the | .4

recommendations of the Fourth Pay Commission.

2. The facts of the case may be noticed below.,

The applicant retired from the Army on 1.12,1977 from
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the post of Subedar Major/Hony. Captain, be fore attaining

! the age of 55 years. At that time, he was geﬁting a pay
‘of Rse 1000/~ per month, He was re-employed in the
Inspectorate of Armaments under the DirectorateaGeneral
of Security, Cabinet Sécretaria£, New Delhi, as Sub-
Inspector with effect from 5th July, 1979. His pa§ was
fixed under the provisions of the Ministry of Defence
O.M. No. 2(7)/78/6664/D (Civ.I) dated 30th August,

y il 1978, in éhe scale of Rs, 425-700 a£ Rs. 515.00 after

giving him six adﬁrance increments. At thatkime, the

A rmy pens;on of the applicant was fixed at Rs, 45%/-.

On 8th February, 1983, the Ministry of Defence issued

an Office Memorandum, which is filed as Annexure A=2

to the application, which provided that:

"...in the case of those ex-servicemen retiring before

&
»

attaining the age of 55, the pension as indicated below
may be ignored in fixing their pay on re-employmen t

(i) In the case of serving officers, the first
Rse 250/~ on pension ‘

(ii) In the case of personnel below Commissioned
Officers rank, the entire pension

NOTE The pension for the purpose of these orders
includes pension egquivalent of gratuity and
other forms of retirement benefits.

2, These orderé will take effect from 25th J=mnuary,

1983 and tﬁe existing 1limits of military pensions to

be ignored in fixing pay of re-employed pensioners will,

therefore, cease to be applicable to cases of such
rensioners as are re-employed on or after that date.
In the case of persons who are already on re-employment,

the pay mav be refixed on the basis of these orders
with immediate effect provided they opt to come under
these orders. (If thev so opt, their terms would be
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3. _lThe applicant did not exercise his option in terms of the
dove - rentioned arders Subsequently, on revision of the pay-

scales on the recommendations of the Foeurth Pay COmmission,

|

|
determined afresh as if they have been re-employed for 1
the first time from the date of these orders.) The |
option should be exercised in writing within a period
of six months from the date of these orders. The

option once exercised shall be final...."

the pay of the applicant was fixed at RS. 1940/~ vide

revised pay scale of Rs. 1640-2900 iﬁ the post of

- Sub-Inspector with efféct from 1.1.1986 in terms of the

office order No., i/DGS/INSP/86(1) II dated 3.4.1987 in the - 1
i

Department of Personnel & Training O.M. dated 9.12.1986

(Annexure III). Paras 2 (i) and 2 (ii) of the 0OM. dated : l

!

9,12.1986 read as follows:-

“2(i) The initial pay of a re-employed Government
servant who elects or is deemsd to have elected to be
governed by the revised pay scale from the 1lst day
of January, 1986 shall be fixed in the following
manner, namely - i
According to the provisions of Rule 7 of CCS (RP) Rules,
1986, if he is |
(i) a Government servant who rtired without |
receipt of pension, gratuity or any other
retirement benefits, _
(2) a retired Government servant who received .
pension or any other retirement benefits .
but which were ignored while fixing pay on
re-employment . ’
2(ii) The initial pay of a re-employed Govarnment
servéné who retired with a pension or any other
retirement benefits and whose pay was fixed on re-
employment with r'eference of these benefits or
ignoring a part thereof and who elected or is deemed
to have elected to be governed by the revised scale
from the first day of January 1936, shall be fixed in
accordance with the provisions contained in Rule 7
of the central Civil Services (Revised Pay) Rules,
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In addition to the pay so fixed, the
re-employed Government ser vant would continue to
draw the retirement benefits he was permitted to
draw in the pre-revised scale in accordance with
the provisiéns of note I below para 1 (c) of the
Ministry of Finance Office Memorandum No,F.8(14)
Estt. III/57 dated 25th November, 1958 shall
continue to be deducted from the pay and the
balance will be allowed as actuval pay..."

4. The pension of the applicant was also increased by
RS . 589/- with effect from 1.1.1986 but the same was not
taken into account while fixing his pay in the revised
scale of Rs. 1640-2900. Subsequently, the Government of
India, Department of Personnel & A.R., issued another
Circular O.M. No. 3/9/87-Estt. (Pay II) dated the 1llth

September, 1987, which reads as under:-

"(15) Pay of re-employed pensioners shall be ixed
on 141-1§86, with reference to their revised pension .-
The undersicgned is directed to invite attention te
this Department O.M. of even number, dated the 9th
Decerber, 1986 (G.I. Decision above) whereby persons
re-employed in civil rosts under the Government after
retirement and who were in re-employment as on 1.1.1986,
were allowed to draw pay in the révised scales under
C.C.S. (R.P.) Rules, 1986. A point has arisen as to
whether conseguent on the revision of the pension of the
employvees with effect from 1.1.1986, the revised pension
should be taken into reckoning for the purpose of
fixation of pay of such re-employed persons in the
revised scale.

2. The matter has been considered. It has been held
that if the revised pension is not taken into considera-
tion, certain unintended benefits are likely to accrue
to re-employed pensicners as they will draw the revised
amount of pension which would invariably be higher than
the earlier amount of pension, in addition to pay

already fixed on the basis of the pension ¢ranted to them

earlier. The President is accordingly pleased to decide
that pay-of pensioners who were in re-employment on

1-1-1986, and whose pay was fixed in accordance with the

_ Sse)

—




]
i

L//ﬁ\,44uk,

-5 =

provisions of this Department O.M. dated 7-12-1986,
my be refixed with effect from 1-1-1986, by taking
into account the revised pension. Likewise increase in
the rension of ex-servicemen under separate orders of
Ministry of Defence mav also be adjusted by refixation
of their pay in terms of provisions of this Department
0.M, dated 9-12-1986. Overpavments already made may be
recovered/ad justed, as is deemed necessary. All res
employed pensioners would, therefore, be fequired to
intimate to the Heads of Offices in which they are

working, the =amount of revised pension sanctioned to them

with effect from 1-1-1986, for the rurpose of refixation
of their pay after takino into account their revised
rension.® |

5. After issue of the above mentioned Circular, a
clarification was aiso’given by the Cgbinet Secretariat
that "the re-employed military pensioners whose pay was
earlier fixed after taking into account their military
pension or part thereof, the refixation in their case

with: reference to the enhanced pension does not involwe
fixation of vayv afresh with::espeét to t heir pre=-retirement
pay but only the increased amount of pension is to be

deducted from the pay already fixed."

6. The short point for determination in tﬁis case is
whether in terms of the Government of India O.M. dated

11th Septerber, 1987, the enhanced amount of pension was
required to be deducted from the pay §f the arplicant as

fixed in +he revised scale with effect from 1,1.1986,

7o The learned counsel for the applicant contended that

when the pay of the applicant was fixed on re-employment
with effect from 5.7.1979, his army pension was not taken
into account. At the time of retirement, thé pension of
the applicant waé Rs. 350/- per month (subseguently

raised to'm;458)-and the. pension equivalent of gratuity

was Bs. 100/- approximatelv. This would total to Rs. 450/- (appra,

iiﬁfer the Covernment of India Decision No. 1 incorporated

Kl
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in the Ministry of Finance 0.M. No. 5(14)-E.III (B)/77
dated 19th July, 1978, quoted at pages 28-29 of Swamy's

Compilation on Re-employﬁent of Pensioners (Civilians

and Ex-Servicemen) Second Edition, the first RS. 125/=

of the pension was to be ignored while fixing the

pay of re-employed pensioners and, therefore, the |
applicant was entitled to fixation of pay at a much higher !
stage{ if the eriterion that ;he rension, the pension !
equivalent of gratuity and the pay fixed on re-employment i
should not exceed the last pay drawn by the applicant after i
his discharge fromthe Army had bsen applied in his case. The 1
fixation of pay of the applicant at RS. 515.00 after giving him
six advance increments did not have anv relationship whatsoever . !
with the pension entitlement of the applicant and, therefore,
'deduction of the enhanc=d amount of pension on refixation

of pay with effect from 1.1.1986, was unwarranted and not

covered by the Circular issued by the Government of India.

8. In this connecéion, the learned c0unse1.for the

applicant also referred tot he cases of one Shri ~
Rohitaswa Singﬁ and shri Jagan Nath, who were aléo

re-employed like the applicant, but in their cases,

the enhanced amount of pension was not dedﬁcted on

re-fixation of pay in the revised scale, These cases |

have been referred to in para.4.20 of the application.

9. The case of the respondents is that in the case

of the applicant, his original fixation of pay at RS.515.00
on reFemployment,/was done after taking into account |
his pension and that since the applicant 4id not | i
exercise his option in terms of the O.M, dated 8th |
Feb£uary, 1983, the difference between the enhanced |
pensionand the original pension was required to be B

deducted from his revised pay in terms of tle Government 1

ANt
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of India Circular of September, 1987, - It has
been stated in the counter affidavit in réply to para.
4,15 oflthe application that "the illustration of
Rohitaswa Sinch and Jacan Nath have been verified and
found to be correct." It is contended that in their
cases, the pay was fixed on re-emplovment at the
minimum of RS. 425/~ of the pre-revised scale of

Rs. 425-600 and since this pay fixation was done
without taking into account the pension granted to these
persons, the difference between t he enhanced amount of
pension and original pension was alsc not recovered

in their cases, The position has been explained in

the counter affidavit as follows:-

"....Thus, in the czse of the aprlicant
his pay was fixed at RS, 515/- on his re-emplovment
Wee.fu 5.7.79, instead of the minimum of RS, 425/-
in the pre-revised pay scale of Rs. 425-600, plus
special pay of Rs. 50/- per month. This benefit
was given to him by giving him 6 additional increrents
in vrotection of the last pay (Rs. 1000/-) drawn by
him in Army Service. Shri sharma was drawing basic i
pay of Rs, 650/= on 1.1.86 when his pay was fixed ‘/LJ
at Rs. 1940/~ &¥ “ehe reie B seade ofF Resrt6tGs2000:
in the reviséd pay scale of RS, 1640-2900 in terms
of DP&T OM dated 9.12.86, which lays down guidelines
for fixation of pay of re-employed military
rensioners. Had-the applicant not been given the
benefit of 6 additional increments, his pay would
have been fixed at RS. 1640/~ instead of RS. 1940/-
we.e.f. 1.1.86, as in the case of Shri Jagan Nath who
was also e-employed as Sub-Inspecter in 1979. The ‘

protection of pre~retirement pay amounts to giving
credit for the past service which is not done in
cases where the entire pension is ignored."

10, Having heard both sides, we have to examine
whether the fixation of pay as per orders dated 20th
Januvary, 1989 in the case of the applicant,was

in accordance with the instructions of the Government

on t he subject. The 0.M. of September, 1987, clearly




states as follows:-

" . .2It has been heid that'if the revised
pension is not taken into consideration, certain
unintended benefits are likely to accrue to re-
emploved pensioners'as they will draw the revised
amount of pension, in addition £ovpay already fixed

‘on the basis of the pension aranted to them earlier...'

(emphasis supplied) .

11. Thus, it is clear that the difference between
the enhanced amount of pension and the original pension
is to be recovered only in those cases where the earlier
pay had been fixed on the basis of the pension granted to
a re-employed person. In the present case, we are not
satisfied - that  the earlier fixation of pay at
RS, 515/- was in any manner linked with the pension
which was granted to the applicant. Giving of advance
incrementé on re-employment, keeping in view the past
service, does not have any bearing or relationship with
.the pension which a person may ﬁave been granted. It was
upto the respondents whether to give him advance
increments or not on re-employment. In this case, the
advande increments also did not protect the pre-retirement
pay of the applicant, aswald appear  to be implied from
the avernenﬁ in the counter affidavit. we fail to
understaﬁd as to why if the pay ofthe applicant had been

fixed at the minimum of the scale at Rs. 425/-, the

enhanced amount of pension would not have been recoverable, ‘

whereas since he was given advance increments, the
difference would be recovérable. _The recovery of the
difference betweenﬁgiﬁgnced amount of pension and the
original pension is authorised by the O.M. dated 1llth
Septem-ber, 1987 only in cases where the earlier

fixation on re-employment was linked with the pension

3f5nted earlier.
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12. The learned counsel for the applicant also

relied on the ruling of the Supreme Court in D.S. Nakara

& Ors. Vs. Union of India - 1983 (2) SLR 246. . We

are afraid that reliance ont he said ruling 'is mis-placed.
The ruling in the case of D.S. Nakara is an authority

for the proposition that all pensioners f orm one class
and né discrimination can be made between-pensioners
retiring on different dates or a 'cut-off' date cannot

be a rbitrarily fixed for givinag liberalised penSion;

Their Lordships observed as followss-

R "...All pensioners whenever they retired
would be covered by the liberalised pension scheme
because the scheme is a scheme for payment of pension
to a pensioner governed by 1972 Rules. The date of
retirement is irrelevant. But the revised scheme would
be operative from the date mentioned in the scheme
and would bring under its umbrella all existing
pensioners and those who retired subsegquent to that
date. In case of pensioners who retired prior to the
specified date, their pension would be computed afresh

. and would be payable in future commencing from the
specified date, No arrears would be pavable. And
that would take cére of the grievance of retrospec-

tivity "

(Para. 49) °

13. In the mresent case, . the pension of the applicant
is not sought to be éffected‘in any manner, It is the
; Pay fixation on re-employment which is the point at issue

and not the quantum of pension admissible to the applicant,

14, In view of the above discussion, the application o

: 2l Lok 19%9 ngﬁ>\
is allowsd and the office order dated 28&h-January, 1089, i35 S0
concerning the applicant, is quashed to the extent that 3@“/
the difference between t he enhlanced amount of rension and the

original vension of the applicant shall not be recovaread

AT



from the pay fixed with effect from 1.1.1986, in
terms of the O.M, dated 9.12.1986, The épplicant
shall be entitled to arrears of ray and allowances
L ' onthe basis of the pay as already fixed vide L }

| order dated 3rd April, 1987,
There shall be no order as to costs, ‘

| | | ’ \.v“")j
‘ RN | AN 1987

" (T.S. Oberoi) (Kaushal Kumar) |
’ Member (J) Vice-Chairmen .




