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CORAfis  The Hon'ble Mr. Justice Amitav Banerji, Chairman,
- The Hon'ble Mr, B.C. Mathur, Vice-Chairman.

For the Applicant, eees Shri 3.5, Maines,
: Counsel,

For the Respondsnts, . ess Shri 0.N. Moolri,
Counssl,

(Judgement of the Bench deliverad by

Hon'ble fir, Justice Amitav Banerji,

Chairman)

This Application has been filed by Shri A.N. Agarual,

Head Parcel Clerk, Kot Duwar Railway Station, Northern Railuays,
He is aggrisved by an order dated 14.2,1989 passed by the
Senior Divisional Commercial Superintendent, Naradabéd trans=
ferring/posting him from Kot Duar to Moradabad as a cash witness
in cash offica, Normally, such an Application has to be filed
before the Allahabad Bench of the Tribunal, But the applicant

moved a petition under Section 25 of the Administrative Tribupals

Act 1985 for retention of the 0.A, bafore the Prindipal Bench

on the ground that he was undergoing the treatment in All India
Institute of Medical Scisnces and; thersfore, it would bs |
convenisnt for him to pursue his case in the Principal Bench.
The permission was granted, The Application was admitted and

numberad as 0.4, 535/89 and an interim order was passed staying

“his transfer from Kot Duwar station of Northern Railway., A

CCP was filed by the Applicant for non-implamsntation of the
interim ordear, But‘the CCP was dismissed as having infructuous
as the applicant's transfer had been stayed until the disposal
of this Application. The matter has. therzafter coms up for

hearing.,
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Two questions arise in this case: firstly, whether the
impugned order is bad in law inasmuch as the Senior Divisional
CommerCial_Superinﬁandent, Moradabad had RO pousr to issus
that order and secondly, whether the order passsd wvas g@ég‘gigg.

Learned counsel for the applicaﬁt fire BoS. lMaines
contended that the Sepior Divisional Commercial Superintendent
had no pouwser te issue an order of transfer without
consulting the Senior Divisional Personnel Officer, who is
a competent authority to transfer the sta?? depeﬁdiﬂg upon the
axigsncy of ;he:service. :

>Learhed counsel for the respondents fir, 0.N, Moolri,
howevar, contended that the Senior Divisional Commercial
Superintendent was empowered to issue thse order of transfer/

posting in lMoradabad of the Northern Railuway, He was exarcising

‘the power of the Divisional Railway Managsr, Northern Railuay,

Moradabad, It was not necessary for him to consult the Senior
Divisional Personnel Officer in this regard.

| Ue have not besn shown any provision that the pouer of
transfer could not be exarcised by the Divisional Railway Managsr
or delasgated to any other senior officer. As a mattsr of

fact, a perusal of Annexurs A=2, which is a "Standard Form

of Chargesheet” issued in this regard, shows that it has been
issued from the Divisipal Railway Manager's Office, Northern
Railuay; ﬂoradaﬁad_and_has besn signed by Shri J.3, Singh, Senior
Divisional Commercial Superintendent, Moradabad, Driéinally,
the applicant was Head Booking Clark, On 22,11.1988, a surprise
check was conducted by CMI/LR] of Booking Office, Kot Duar in.
prgsence of the ASM, The applicant was Head Booking Clark and
as such was under the Senior Divisional Commercial Superintendent,
Consequently, he could pass the order of trapsfer/posting, His
posting to Moradabad was 8% a cash witness in cash office,

There was no demotion but was only a change of duty, Ue are

‘not satisfied that there is any illegality in the order of

transfer passed by the Senior Divisi onal Commercial Supsrintendent
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- the Railway that nebody would be allowed to work at one seat
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to be bad in law, The first point is accordingly decided.

The second question relates to mala fides in passing
the impugned order dated 14.2,1989. \The applicamt's casg is
that his transfer was mala fide for there was a policy of
for more than 5 ysars and be moved from one Station to anothar
for more than 10 yéars. The seponﬁcbhtantioh was that his

wife was seriously ill and receiving treatment from his family

doctor at Kot Dwar and it was not possible to shift her from

Kot Dwar, Thirdly, a chargé-shaet had besn issusad by the

Senior Divisional Commercial Superintendent against the

~applicant on falsa and frivolous grdund and he had also bean

suspended by him and thersafter, an order of transfer was
passed, Learnsd counsel contendeé that taking a conspsctus
of this facﬁ énd circumstancaes, it uaé evident that the order
of franafar maé not bonafide but was mg;g(ﬁigg at the instance’
of the Senior Divisipnal Commercial Superintendent .

fir, Moolri for the Railways totally deniéd the allegation
of Qélé fiEE- He urgéd that a Railméy’serVant is liabls to
transfer from one Station to another at any fima-and thers

was no such policy any uhere in the Railways that an employae

‘should not work at one seat for more than 5 years and should

not remain at the same staﬁidn for more than 10 years, No
such policy papers have besa produced or filed in this case.

He further contended that certain irregula:ities ware noticed

- on a surprise check of the office of the Head Booking Clerk

and fhe applicant was found imn possassion of mors thds than
the Railway money deposit in the Booking office that day. A
charge-shest was accordingly drawn up and ssrvad on him. But
he had baen.assigned the duty at Kumbh Mela at Allahabad where
he ssrved only for 8 days and got himself relisvad and returned
to Kot Dwar on 10,2,1988, The Station Master, however, did not
assign him any duty because there was no such order from the
@ivisibnal Railway Manager or the Senior Divisional Commercial

Superintendent, foradabad, A suspension order against him was




passed on 24,11,88 but was revoked wiﬁh effect from 12.12,1988

and on the same day an.brder was passad that he Qill thersafter
work as Head Parcel Clerk from the same day in place of Shri
Shamsuddeen, who was directed to take over as Head Booking Cler Ka
He had been served uith a chargesheet on 27;1;1989 (Annexura
A-8 to the 04a) aéd the disciélinary enquiry'Qas pending, He
has come up baFore the Trlbunal challenging his transfer from
Kot Dwar to Moradabad primcipally on the groumd that he does
not wish to leave Kot Duwar. . Learned counsel wrged that there

was mo mala fide at all in passing the impugned order,

Having heard learned caunsel for the partlas, we

are satisfied that this is not a case of mals Fida at all,

. The appllcant was the Head Booking Clerk and during the course

of a surprise check, certain serious irregularities wers
noticed. The matter was brought to the notice of the Senior
Divisionalncommgrcial Superintendent. On the same day on

the report of the CNI/LRJ; a suspension order was issued to
the applicant on 24.11.1§88. This was, houever, withdraun

on 12,12.1988, A Fresh-suspension order was issuéd on
21,12,1988 but that too also was vevoksd on 31.1.1389.
Thereafter, he was ordered to go to Allahabad on Kumbh fsla
duty where he served from 1.2.1989 to B8.2.1989. He got himself
relisved from the Allahabad on the groynd that his uiFe\mas
seriously ill at Kot Dwar, He rsturned to Kot Duwar but the
Station Master did not'allou bim to resums as Head Bbaking
Clerk., On the 14th of Februéry, 1989, he was transferred to |
Moradabad, Kot Dwar is mot far away from Moradabad, Tﬁere

is approximately 100 Kms distance bestween Kot Dwar and Moradabad,

Moradabad has far better facilitiss for treatment in the Railuay

.Hospital than at Kot Dwar and the applicant if he so desired

could have availed the same. Merely because a Railway employee
is transferred from one Statiom to amother it canmot bs said

that it is an act of mala Fidé.
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It islsignificant to note in this case that the

allegations of mala fide have been levelled agaimst the
Senior Divisional Commercial Supsrintendent. But he has
not beem made party in the 0,8, It is imperative that
where the allegations of g@&éliigg are being made against
an officer, tﬁen he has to be made a party so that he may
réply to the éllegatiens. ‘This has not besn done in the
presént case.

' Ug ars satisfied that no case of g@;g,gggg has been

' v, made out in this case. This is not a case Fgf intarfergncg ?

at all. Consequently, this O.A. must fail and is accordingly

dismissed, Housver, we leave the parties to bear their oun

costs,
~ Y. 90 | (§
(B.C. MATHUR) ( AMITAY BANERII )
VICE=-CHAIRMAN (A) CHAIRMAN
‘ HGRDY

| Q~rvv04A4;4;> Lﬂ;y Mt Ui 8?649u ZiéA/LwAL\;

. DEDR Y




