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THE HON'BLE MR. P.K. KARTHA, VICE CHAIRMAN(J)

THE HON'BLE MR, B.N. DHOUNDIYAL, ADV INISTEATIVE MEMBER
le To be referred to the Reporters or not? F4

JUDGMEN
(of the Bench delivered by Hon‘ble ShTi PeKe Karthe,
vice Chairman(J)) ’

The parties to koth these applicationsare the same and the

. isswes raised therein are interconnected and it is proposed to deal
with them in a common Judomentu We have .gone through the records of‘K
the case carefully ana have heard the learned counsel of both partie”
we,have_also duly consldered the case law# cited before us by bmuya_‘
partiesy’ - | A .
2,  The applicant filed these applications while working as:?k

Deputy Chief Controller of Explesives in the office of the
Ghief Controller of Explosives under the Minisiry of

Industry, Department of Industrial Developmenty In

»  Case law relied upon by the applicants=

1985(1) SCC 122; 1987(4) ATC 678; 1990(20) ATC 142
1988(6) ATC 759; 1988(1l) ATR 479; and AIR 1987 SC 9483

Q. —
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OA 512/1989 which was filed-on 10.02.1 9 hg has prayed
for the following reliefs;=

(1) To quash the Memo dated 20.05,1983 communicating
adverse remarks from the coﬁfidential report for the
year 1987;

(ii) +to quash the Office Mema dated 4,10.1988 to the
extent it retains the adverse remarks communicated

to him vide Memo dated 20405.1988; |

(1ii) to quash the decision of the Appointmentts
Committee of the Cabinet (ACC fer short) in not agreeing
with the selection of the applicant by the UPSC and
consequently not appointing him to the post of Chief
Controller of Explosives; |

(iv) to ceclare him entitled to be exonerated with all
the adverse remarks communicated to him vide Qffice

Memo dated 2040541988;

(v)  to declare him entitled to ke appointed to the post
of Chief Controller of Explosi&es»in view of his selection
by the UPSC with retrospective effect from the date when
he was selected by the UPSGC in Jume, 1987 with all
consequential benefits;

(vi) to direét the respondents to expunge all the

adverse remarks communicated to him vide Meme dated

>




200050.L987; and
(vi) to direct the respondents to appoint him to the
post of Ghief Controller of Explosives on the basis of

his selection by the UPSC with retrospective effect from

‘the date when he was selected by the UPSC in June, 1987

with all conseguential benefitse

3% - In OA 2473/1989 which was filed on 1151241989, the
applicant has prayed for the following reliefs;-

(i) to quash the act of the resbbndents in not calling
the applicant fer interview scheduled to be held on
12412,1989 by thé UPSC for appointment by £he method of
transfer on deputation (including short term contract);
(ii) to declare him entitled to ke considered for
appeiniment to the post of Chief Controller of Explosives
and aléo entitled to be qalled for interview which is held
by the UpSC and consequently to be appeinted to the said |
post of Chief Controller of Explosives, if selected, with
all consequential benefits; and

(iii) to direct the respondents to call the applicant‘for
interview for appointment‘to the post of Chief Controller

of Explosives which are scheduled to be held on 12,12,89

' or any other date in pursuance of the Office Memo dated

17.2,1989 and appoint him to the said post of Chief

Controller of Explosives, if selected, with all comsequential

N

benefits,



44 on 11,12,1989, the Tribunal passed an interim order

in OA 2473/1989'directing that the applicent shall be
provisionally called for interview for thé post of Chief
Controller of Explosives scheduled to be held on 12,12,1989
oxr on any.subsequent date but the results of the interview
aé a whole shall not be disclosed and acted upon, The

said interim order has thereafter been continued during

the pendency of the present application,

5.  The applicant filed MP 637/1990 in OA 2473/1989
seeking to amend the prayer clause as follows:=

(i)  to cuash the act of the respondents in not calling

" the appliéant for the interview scheduled to be held on

12,12.,1989 by the UPSC for appointment by the method of
transfer'onldeputation (including short term contract);
(ii) to quash the Office Memorandum dated 7th June, 1983;
(iii) to declaxé the applicant entitled to be considered
for appointment to the post of Chief Controller of
Explosiveé andﬂélso entitled to be called for interview
which is held by the UPSC and conséquently to be appointed
to the said post of Chief Controller of Explosives if
selected, with all consequential benefits;

{iv) to declare the applicant entitled to be consi&ered,
for appointment to the post of Chief Controller of
Explosives even by the ﬁethod.of transfer on deputation

(including short term contiract);




|

(vi) to direct the respondents to appoint him to the pest

(v) to direct the respondents to call the applicant for
interview for appointment to the post of Chief Controller
of Explosives and appoint him to the said post if selected

with all consequential benefits; and

of Chief Controller of Explosives even by method of transfexr

on deputation (including shori term contract)i
6. #e have gone through the records of the case and

have heard the learned counsel of both parties, The

‘learned counsel for the applicant submitied that in case

are . .
the reliefs_fgranted in OA 512/1989, the OA 2473/1989 will

become infructuousy

T The facts of the case in brief are as follows. The

~applicant was initially appointed as Chemical Apprentice

in the Indian Ordnsnce Factories, Ministry of Defence in
1956, He was selected for the post of Chemical Apprentice
after being‘successful in the written test and interview
held for the purpose on All India basiss He was appointed
as supervisor in.l958, Qe was promoted as Chargeman in
1961 .and thersafter as Junior Technical Assistant in 1962
He was éppointed as Senior Technical Assistant in 1963 and
thereafter hevwas sent abroad for training in manufactﬁre5
storage, transport etc. of various types of explosives and

hazardous chemicalsi z—
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8% In 1968, the applicant was sealected for the post

- 0 -

of Inspector of Explosives in the Department of Explosives,
ilnistry of Industry in an open sel®ction conducted by the
UPSG, He joined thé sald post in January, 1969. 1In 1973,
the said post was redesignated as Deputy Controller of
Explosives. in 1974 he was promoted as Controller of
Explesives on ad ggg'basis and in 1975 on regular basis,
In 1981 he was promoted to the peost of Deputy-Chiéf
Controller of Explosives on the basis of his selection on
merits by a duly constituted DPGC.
e The post next higher to the peost of Deputy Chisf
Controller of Explosives is that of Joint Chief Controller
of Explosives and the next higher to the post of Joint
Chief Controller of Explosives is that of Chief Controller
of ExPlosives, According to the relevant recruitment -
rules for the pest of Chief Controller of Explosives, the
post is to be filled by promotion/transfer on deputation
(including short term contract). failing which by direct
recruitment, |
10. The post of Chief Controller of Expl@sives fe;l vacant
in 1984 and the same was proposed to be filled by method
of direct recruitment as no suitable candidaﬁe | was

available for filling up the said post on deputation, The

N
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applicant as well as ﬁr. He Mukherjee (respondent No.4)

were called for interview but neither of them was selecteds;

The said post of Chief Coniroller of Explosives was to fall

vacant due to the retirement of the then incumbent Shri D.H.
| Since ¢ |

Dave. in June, 19844 /rio suitable candidate was available,

Shri Dave was given'extension for one Qear. The exténsion

of one year ended in June .1985 and after he retired,

respondent Now4 was'appointed as Chief Controller of

Explosives on ad hoc basis,

1l The post of Chief Controller of Explosives was again

advertised through UPSC in 1985, The aspplicant was not

- called for interview but respondent No,4 though called {

for ‘interview was not selected, Shri R.,0. Srivastava was

recommended for appointment by the UPSC but the ACC did not

~glve ils approval to his appointment, In the meanwnile,

respondenf No.4 was allowed to continue in the post of
Chief Controller of Explosives on ég hoc basis.

12. The post of Chief Qontroller of Explosives was agaiﬁ
advertised by'the UPSC in l987 and interviews wexre held

in May, 1987. The UPSC called 29 candidstes for the
interview incluﬁing the'applicant; He was selected for the
said post by the UPSC% The UPSC wrote to him a letter on
10,06,1987 which reads as followss=

" With reference to your epplication for the above
recruitment I am directed to say that you have been
recommended to the Secretary, Min, of Industry and
Company Affairs, Department of Industrial Development,
New Delhiy for appointment to the aforesaid post,
Further cerrespondence, if any, in this regard, may

be addressed to the Ministry/Department concerned, I

O\_//




.

-8 -

am, however, to make it clear that the offer of
. . appointment will be made to you, only after the
g Government have satisfied themselves, after such
/[nece ssary enquiry as may be considered[§&t:xﬁk&¢m&m§ma%kﬂag;w
XSRS I S xRa gk oG s deied Moo S sEE Y X
that you are suitable in all respects for appointment
X to the service and ghat you are in good mental and
'/free bodily health andé.rem any physical defect likely to

interfere with th® discharge of your other conditions,

as are applicable to all such appointment under the
Central Government® '

13, Thereafter, the respondents initiated action on the

e ' | recommendation of the (PSC. The Government rejected his

candidature for appointment as Chief Controller of Explosives.

The reSpondents'haQe stated &hat an intimation to this

eftfect had been sent to the applicant} The applicant has

stated that the reply rejecting his representations in this

regard was received only after filing of the érésent

application, in the meanwhile, the respondenis comtinued

the ad hoc appointment of respondent No.4 to the post of
Chief Controller of Explosives, '
‘14%  On 17,02,1989 the respondents issued én Office Memorandum

| ' proposing to fill up the post of Chief Cohtroller of
Explosives_on transfer on deputation {(including short term
contract)ﬁbasis from amongst suitéble officers, This was
allegediy én the ground of repeated - failure to secure
suitable candidate for filling up the said post. Action taken

by the respondents in this regard is the subject matter of

OA 2473/1989. O
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15, On 29,09,1989 the applicant had filed MP 2330/1989

- 9

wherein it has beenvstated that the Covernment has not

given any reasens for noﬁ accepting the recommehdation of

the UPSC in regard to the suitability of the applicant for
app@intmenf as Chief Controller of Explosives, He has prayed
for summoning the file of the ACC dealing with his case
containing the-reasons for rejectioh of his case and to allew
inspection thereof., On 9.5.1992, Secretary, Ministry of
Personnel, Public Grievances and Fensions has filed an affidavit
claiming privdlége under Secticns 123 and 124 of the Indian

Evidence Act, 1872; He has alsc submitted that Article 74(2)

~ of the Constitution of India bars the disclosure of the

documents mentioned in the MPy The applicant has filed his
Egg%¥et%étg% za%idiggiggzégzrhe relevant file wés produced
16, The basic contentiqns_of the applicent in regard to
his non~appeintment as Chief Gontroller of Explosives are
the following: -

(1) The respondents have not given any reasons for the
rejection of his case by the ACC imspite of his selection by
the UPSC which is an independent body.

(ii) hespondent No.4 had manipuiated material adverse
against the apélicant‘so as to create a situation in which
the appoihtment of the applicant will not obtain the approval
of the ACGH

(iii) The applicant was recommended for appointment as Chief

Controller of Expiosives by the method of direct recruiiment

[\Wa
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in which his confidential reports‘cannof be looked ibto
by the ACC to adjudge his suitabiiity.

17 e As againét this, the respondents have contended
that it is not incumkent on the Goveinment to reveal the
reasons for the rejection of his case by the AGC. The
selection by UPSC by direﬁt recruitment is only
recommendatory. Though, conventionally Government accépts
the UPSC recommendations, in exceptional circumstances,
Government has the option fo deviate and not to accept

WP Ssc recommendations. While‘doing s, the Government

cen examine all the factors havihg a bearing on the
selection of a candidete to the posts Government is
required to examine all relevant matters béfore‘finalising
appeintments especially to a top post, ttet. of head of

a sensitive organisation, The respondents have also

relied upen the Department of Personnel's OM dated

31s3.1986 and 17w6g1988, accerding to which preposals

requiring consiceration of the ACC in respect of appointments
by direct recruitment on the basis of the recommendations

of the UPsqére>invariably to be accompanied by'CR.dossiers

of the officers concerneds GRs~éf departmental éandidates
abpearing fqr interview at the U?SG are also to be sent

to the UPSCs The UPSC will « erT .
making their reccm%gnga%%og%?Sicer R dosslers before

185 The learned counsel for the respondents submitted

: to th O
that the respondents sent the proposalzgcnetéscbasis of
O




the récommendatioﬁs méde by the UPSC for the appointment
of the applicant as Chief Controiler of-Explosives on
18.6,19875% While the ma?ter’was pending with the.ACC,
the respondents received a report from the CEI on 749.1987
and in-view of thf§ on 29,9,1987, the respondents wrote

to the ACC statiné that the case of the;applicant ma& not
be processed further, The applicant was, however, cleared
by the vigilance Department in Décember, 1987,

19, No adverse remarks have been communiceted to the

applicant fer the years 1985 and.l98@@ However, for the

and the same were &
year 1987 the following adverse remarks were /communicated

to the applicant: by OM dated 20.05.1988:=

" In the confidential report of Shri S.K,
Bhargava, Deputy Chief Coniroller of Explosives
for the year 1987 it has been reported that he
has not the ability to give leadership in a
department which has all India jurisdiction;,
He has also been orally advised not to bring
outside influence in his service matters, He
needs to develop a proper perspective about the
role and functioning of the department, He has
not done any meritorious work,

The above mentioned observation are
brought to the notice of Shri 5.K. Bhargasva, Dy
Chief Controller of Explosives with the hope that
he will take the remarks in good spirit and try
to overcome them, However, in case Shri Bhargava
wishes to represent against the above adverse
remarks, he may do so within thirty days from the
date of receipt of this OMmg

20 After considering the representation submitted
by the applicant on 10.06,1988, the competemt authority

decided to delete the portion ®he has not done any
’ M—"
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meritorious work® recbrded.in his ACR% The competent
"authority further decided that the remaining remarks
recorded in the ACR of the applicant may standy Accordingly,
- his representation against the adverse remaiks excep% the
deletion of the portion mentioned above was rejected,; This
was_also communicated to the applicant vide OM dated 441041983
applicant 0~
21, The[ggain made a representation for expunction of
| ® the remaining remarks which was also rejected by the
competent authority by OM dated 12.1.1989, He made a further
representation on 25.04.1989 on the sa@e subject which was
again rejected by the competent authority by OM dated 3,7.1989.
22, The applicant was sélected by the UPSC for the post
of Chief Controller of Explosives in June, 1987, 1In
September, 1987, the CBI started an enquiry against him in

regard to an incident which happened in December, 1985

According to the report received from the CBL, the applicant
had written to one M/s Ashoka Vanaspathi Pvt. Ltd. owned

by M/s Purohit & Company askiﬁg them to abtainla licence
under Rule 3 of the Static and NMobile Pressure Vessels

(Unfired) Ruies, 1981 but did not pursue it to its logical

ends, On examination of the case, it was noticed that the
basic issue of whether the factory in question at all
requireda licence under the aforesaid rule was a matter

of disputeiy It was,itherefore, held that in such
‘ Q- R
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circumstances, the applicant ﬁeed ot be held responsible
andvthe appointment of the applicant was processed furthery
235 The applicant has filed Mp 2331/1989 in which he
has challenged the validity of OMsfated 31,3.1986 and
l7¢6.1988 as regards consideration of confidenfial-reparts
for selection of candidates by direct recruitment and the
validity of OM dated 3,7,1989 whereby the respondents

® - informed him ithat his request for expunging the adverse
remarks reéorded in his ACR for the year 1987 camot be
acceded tog
24, The respondents have statéd in their béunter-
affidavit that as pei the conventions laid down for

acceptance of UPSC recommendations, the procedure laid

down in the Ministry of Home Affair's OM dated 27.llhl§50

is to be followed and the Commission intimated of Government's
decisiony The WPSG has been informed of ‘the non-acceptance
of the recommendation in respect of filling w the post: of
Chief Controller pf Explosives, |

254 In our opinion, the selection made by the UPSC is |

only a recommendation and the final authority for appoiniment

is the Government. The Government may accept the recommendation
| ‘ it B

or may decllne to accept the same but if/chooses not to

accept the recommendation of the UPSC the Constitution

enjoins the Government to place on the Table of Parliament

its reasons and repqrt for doing so, Thus the Government is

—

l\ -
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m&de answerable to Parliameht for any departure, viéevArticle 323

of the Constitution. In Jatinder Kumar Vs, State of Punjeb, 1985(1)

e 120 at lés, the Supreme Court has held that ®if , however, the

vacancy 'is to be fllled up, the Govermment has to make appointment

strictly adhering to the order of merit as recommended by the Public

Service Commission. It cannot disturb thé'order of merit accerding

o its own sweet will except for other’good regsons viz,, bad conduct

or character®,

26, In the instant case, no adverse remarks had been communicated

to the applicant at the time of the selection of the applicant by the

|

UPSC in June, 1987 for the post of Chief Gontroller of Explosives.

—

There was no investigation or enquiry pen&ing against him in regard
lo any alleged misconduct on his part at that point of times That
being so, we are of the opinion that subsequent events such as . ;
communlcatlon of adverse remarks to the applzcdnt for the year 1587 %A
and the CBI Enquiry initiated against him into alleged acis of |
misconduct which was dropped;would have no bearing on the {
sultablllty of the applicant for the post of Chief Controller oi
Explosives. The subsequent events and develapments should not ba
taken into acéouht by the ACC while adjudging his sultebility. \
27, The applicant has not substantiated the allegation of mal/r
ficdes against respondent Now.4s The ld§ counsel for the cppllcanﬁ

' o . \
submitted that the initiation of a CBI Enquiry coupled with

e T

communication of adverse remarks t3 the applicént at the time of |

i
-

receipt of the recommendztion made by the ﬁPSC régarding the

appointment of the applicant leads to the inference that there werd-

- forces at work agdinst him. It is true that the respondents made

a8 reference to the ACC affer the ¢ ¢ ‘
g applicant was Clearéd in the GBI é
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Enquiry but the fact of having held such an enquiry against the
applicant4was brought to the notice of the ACC iﬁ the context of
adjudging his suitability for the post of Chief Cpntrolier of
Explosives. apparently, the‘representation'made by the applicant
on MD.06.1988 against the adverse remarks communicated to him'on
2b§05%l988 was also in the confidential dossiers of the aﬁplicant
submitted to the ACC% His representation had ot been disposed of
by the respondents at that point of timed,
28, In the conspectus of the facts and circumstances of the
case we are of the opinion that the case of the applicent was not |
processed in a fair and just manners,
2%, \ In Hari Dev Goyal VsS. Union of India & Amother, 1.987(4) ATC
678 this Tribunal has held .that %“while the appointing authority has
" every right to withdraw an appointment if aftexr necessary verifica-
tion of a candidate's character and antecedents, it is found that

. Lo &
such an appointment will notLin public interest or otherwlse no ¥,
desirable keeping in view a particular Cdndldate's 1nvolvement/)}
some matters which cast a st@gma on his character, it canrot ai\\\
to itself responsibility. for assessing general sultability of %\
candidate for appointment to a particular'post after selection H;,
beén made by the Union Public>5ervice Commission, in a case of \\
direct recfuitmentm.- o | _ : X’
30 ~ In N.P. Dhamania Vs, Union of India, 1988(6) ATC
759 this Tribunal relied upén the judument of thé Sﬁpreme
Court . in Jatinder‘iamar's cese mentiored above and

observed that in cases where the appointing authority

‘s 8 ol6—




do- . not accepts the recommendations of the UPSC, it
should give reasons for the same. The Tribunal

further observed that %it is well settled that a public
authority must ensure justice and fair play in.actiﬁn
and it cannot act whimsically or capribiouslyﬂ@ The

i Tribunal relied upon the judgment of»the Supreme Court
ih E.P. Royappa Vs, State of Tamil Nadu, AIR 1974 sC 555
and negatived the contention 6f thg&espondents thai the
appointing autﬁority is competent to ignore the
reconmendatiohs of UPSC without assigning any reason
whatébevei;

3l In the recent case of J.No Kaul Vs. Union of
India & Another, 1992(20) ATC 142 which reiated to the

- depanelment of the name of‘the applicant by the ACC for
ﬁndisclosed reasons, the Tribunal has held that such
depanelment cannot be dpheld as fair and just since -

no reasons had been given by the respondents in doihg
s0. |

324 We Treiterate the same view, In the instant
case, ro reasons have been given by the reépondents with

regard to the rejectiion by the ACC of the recommendation

made by the WPSC for appointing the applicanf as Chief
X~ |




Controller of Explosives by way of direct recruitment. As

already mentloned, neither the adverse 1emarks for the year
1987 nor the CBI‘eaniry in which the epplicant was cleared
would constitute good reasons for rejection of the
recommendation made by the UpSC,

33. In the light of the foregoing discussion we remit the

case to the respondents with the direction toc again refer to

the ACC the recommendation of the UPSC regarding the appo intment

cf the.applicant to the post of Chief Controller of Explosives,
The suitability of the applicent for such eppointment shall be
considered (1) without taking into sccount the adverse remarks
of 1987 and the CBI enguiry in which the applicant was cleared

and (2} in the light of the observations contained in this

judagment, The respondents shall comply with the above direction

expediticusly and preferably within a period of three months
from the date of communication of this créer,

v34. e do not consider it necessary to go .into the merits
of the claim of privilege by the respondeﬁts in regard te the
documents summoned by the applicent through MP 2332/1989

and the prayer mede by the épplisant through his Mp 2331/198¢

calling in qestion the vslidity of the Office Memoranda dated

313486, 17,6488 & 3:7:89, These issues are left open .,

-




‘- QA_2473/1989

35% In view of our directions contained in OA 512/1989,
it is not considered necessary to deal with the questioﬁs.'
raised in OA 2473/1989. |

36, There will be no order as to costs,

Let a copy of this order ke placed in both the case

files, ' | » |

L’{u;\/ Al Z/:,//v(‘?’s - ijf; ’ }
'. - (BeNe DHOUNDIYAL) | (PoKo KAKTHA)

MEMBER (4) - VICE CHAIEMAN(J) i
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