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CENTRAL ADPIINISTRATIUE TRIBU NALjPRI NCI PAL BENCH.

O.A . NO. 51 1 of 1 989

' Neuj DBlhi this, the 4th Pla.r.ch, 1994 .

Shri Justice B.C.. Saksena, Viices^Eha irma n ,
Shri S.R, Adige, Ffember(A),.

Shri N.L, Sharma,
S/o Shri Omkar ^bl,
R/o B-2.856y Net aj i ,IMa gar, , - \
JH£idL2^2Jli • ... Petitioner.

By Advocate Shri B.B. Raval. . _

Versus

1. Union of India through . ' •
the Secretary to the Gout, of India, •

• Ministry of Surface Transport,
Transport Bhauan,
Neu Delhi-1 1 0001 .

2. The Chief Engi near-cu m-A dmi nist rat or", •
Inland Uater Transport Directorate,
(Ministry of Surface Transport,
T-ra-nsport Bhauan, i
Neu Delhi-11 0 001 .

3. The Joint Secretary (Transport), ^
Ministry of Surface Transport,
Transport Bhauan,
-Neu Delhi-11 0 OOr.

4. The Secretary to the Gout, of India,
Ministry of Personnel,
Public Grievances and Pension, •
North Block, - • ~
Neu Delhi-lto' 001 .

'5. The Director of Estates,',
Directorate of Estate,
Nirman Bhauan,
Neu Delhi-1 10 0001 . ... Respondents.

By Advocate Shri P.P. .Khurana.

. 0 R p. E R

Shri Justice B.C. Saksena

Undsr ^challe nge in this O.A. is the order dated.

7the December, 1988 (Annexure A) by uhich a penalty of compulsory

retirement uas imposed. The applicant filed an appeal-under

Rule 23 of the CCS(CCA) Rules,.1965 against-the said penalty

but the same uas ,rejected by an order dated 17 ,2.1989 . The

applicant has also prayed that the respondents be "directed to

reinstate him in service uith all consequential be ne f it s ' t reat i ng
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the period from 7.1 2.1968 as duty with full pay'and

allouiances etc.

2. The applicant initially joined the Inland Water

Transport Directorate of the Ministry of Transport and

ftuiation in 1967. While he uas uorking in the lUT Directorate,

he along uith certain other officials was sent on deputation

to-the-I nland Uateruays Authority of -India (lUAl), This'.uas

a newly constituted autonomous body under the Inland yateruays

Authority of India Act, 1985. The applicant along uith three

other officials of lUT Directorate challenged the transfer to

I.U.A.I in D.A. 347 .of 1987 in this Tribunal and by judgement/

order dated 28 .5 .1 987. t he respondents were dire ct ed "t o"Co mplet e

the process of absorption of willing employees in I iU.A.I . and

recalling of the unwilling as provided in Section 1l(l)(f) on

or before the end-.of the next academic year i.e., 31 .5 .1987".

The respondents filed an-SLP No.9888 of 1 987 before the Hon'ble

Supreme Court. The Supreme Court passed the following order

on 22.8.1988;

"Having heard learned counsel for the petitioner •

and.the learned Solicitor General, we do not find

any merit in the challenge made to the order passed

by the Central Administrative Tribunal. The

Special Leave Petition is accordingly dismissed.

Solicitor General, points out that the time fixed^

by the Central Administrative Tribunal for completing

the process of absorption of willing employees in

lAUIand recalling those not willing for absorption

as provided in Section 1l(l)(f) viz., on or before
the end of 31 .5 .1 967 has since elapsed and hence,

the time should be extended till December 31, 1988

tocomply with the directions. Time is accordingly

extended till 31.12,1988. Ue direct that till such

time the employees who have not agreed to the

absorption are recalled and given posting, they be •

allowed to .retain possession of the quarters allotted

to them". • : .

V/w
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The applicant uas recalled in accordance with the above

order and by office order dated 18.11..1988 (Annexure A-3) ,

he. uas temporarily taken on the strength of the Ministry

of Surface Transport after .fnis", tev/ersion^ " The applicant

joined duty in the Flinistry of Surface Transport on 16 .1 1 ,1 988.

He uas served with the impugned order of penalty of compulsory-

retirement •with immediate effect. The order of penalty uas

, passed after conclusion of the departmental inquiry, A charge-

sheet uas served on the applicant dated 2.1 .1 982 but the same

uas unconditionally uithdraun" by the competent authority by

memo dated 27.,5.1982. Another chargesheet dated •24 .6 .i 9 82

contained i^n Arnnexure A-B uas-issued. One Shri R. Ravi Kumar

uas appointed as an Inquiry Officer, The applicant made

repeated representations for change of the I nquiry "Officer .

The Inquiry Officer concluded the inquiry on 23.11.1984 ex-parte

since the applicant did not appear before the Inquiry Officer.-

The Inquiry Officer submitted his report on 23.'i.1 985 and the

disciplinary authority viz., the Director of f^^inist ry' of

Transport issued the order of compulsory retirement. /

3. The respondents have filed a,,reply to the O.A. and

the applicant has filed a rejoinder. The pleadings of the

parties uill be adverted to uhile .deali ng uith the submissions

advanced by the learned counsel for the parties.

4, The', learned counsel for the applicant Shri B.B. Raval

has made the foilouing submissions:

(1 ) That the request for change of the Inquiry

Officer uas made repeatedly but no heed uas

paid to the same. The Inquiry Officer uas

prejudiced and, therefore, the inquiry yas

vit iated . •
/

(2) That the applicant uas not furnished uith.

copies of the orde.r sheets recorded by:the Inquiry

' Officer in the ecuof the disciplinary

proceedings . ' • '
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, (3) That the inquiry uas, completed ex-parte while

the applicant uas on sanctioned leave.

(4) That the first charge-sheet uas uithdraun

unconditionally and accordingly the second charge-

sheet could not have been issued and it is illegal.

(5) That the impugned order has not been passed by

the disciplinary authority viz., the Chief Engineer-

cu m-Ad minist rator of I.U.T. Directorate. The
an

impugned order has been passed by/authority not

competent and uho uas not the disciplinary authority

of the applicant.

(6) That there has been violation of the principles

of natural justice inasmuch as the applicant uas

not furnished uith the topies of the Inquiry Officer's
\

report.

5, As. far.as.the first ground-:is concernedj the applicant

has filed a copy of the representation dated 14,8.1988 as

Annexure' A-1 1 . ' It uas addressed to the Inquiry Officer and it .

/Stated that the applicant had no faith in the I nqu iry .0 f f icer

and it uould be against the provisions of the CCS (CCA.) Rules,

1965. Along uith this representation, a copy of the represen

tation dated 1 .8,1984 uas also enclosed uhich is on record

as part of Annexure. A-11 . A' perusal of the same shous that the

applicant uas, in fact, challenging the issuance of a second

charge-sheet after the first charge-sheet uas uithdraun u n-'

conditionally. It uas pleaded that in the circumstances,

initiating fresh proceedings unless the reasons for cancellation

of the original charge-sheet are appropriately mentioned uould

be illegal and it uas requested that pending finalisation of

the representation, the Inquiry Officer may be instructed not to

proceed uith.the inquiry. This ' represe ntat ion dated 1.8.1984

uas addressed to the Chief Engi neer-cu m-Ad mi nist rat or, I ,U .T .

Directorate, The applicant rrade a fur.ther representation on
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•20.10,1984 as per -Annexure A--I25 addressed to the Inquiry

Officer. This uas in furtherance of the earlier representation.

In the same vein, fu rt her .representa t ions uere file d. copie^of
which'' are Annexures A-13 and A-14. Thus, it uouldbe seen that

thecharge of the petitioner uas primarily on the ground of

the competence to initiate fresh proceedi ngs' after uithdraual

of the first charge-sheet unconditionally, The learned counsel

for the applicant invited our attention.to Instruction No. 9

of the Gouernment of India given under Rule 15 of the CCS(cCA)

8ules, 1965. The instructions are contained in Suamy's

Compilation of the said Rules. Rule 15 prescribes- 'Action on

the Inquiry report'. Hence, t hese i nst ru ct io ns haue to be'

uieued in the light of the provisions of Rule 15, that is to

say, the instructions would be applicable only if the proceedings

on the first charge-sheet had culminated and the Inquiry Officer

had submitted his report. In the present case, the first-
£ovvui-eJBu3

chargesheet uas even before the Inquiry Officer held

the inquiry. The respondents in their reply have indicated

that the matter uas referred for opinion to. the Ministry of

Lau and they gave, an advice that the second charge-sheet can

be issued. In support of the said opinion, reliance ua.s placed "

on the decision of the Calcutta•High Court•reported in,1976(2)

SLR P.53 Sudhir' Chakravarthy Ms. State of UJest Bengal. -The

learned counsel -for the applicfnt has not been able to make

any submission to distinguish the sai-d decision nor has cited

any contrary .decision. He has merely/pla ced reliance on

Instruction No. 9 given by the Government of India under Rule

15 of the CC3(CCA)' Rules.. Ue have already dealt uith the scope

of the said instructions. Consequently, ue are of the opinion

that there ^^r^^erit in the demand for change of the Inquiry
Officer, In para 4,8(e) of the reply, it has., also, been stated

that no do'cumentary evidence or valid reasons uere given against

the appointment of the Inquiry Officer by the applicant, There-

•lore, S'hri R, Ravi Kunnar, uho uas appointed as. Inquiry Officer,
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uas in no uay eonneeted uith the work of lUT Directorate and

. that there uas no question of his- being biased against t.he

applicant. Ue, therefore, find no merit i,n the submission

that t.he request for change of the Inquiry Officer had not

been replied to by the authority and further ue also negative

the other submission that after uithdraual of the firsticharge- "

sheet unconditionally, no fresh disciplinary proceedings could

haue been initiated. Both the submissions are without force.

S'- The next contention of the learned counsel for the

applicant uas that the copies of the order sheets and the

statement' of the witnesses recorded by the Inquiry Officer haue

not been furnished to the applicant. The Inquiry Officer uas •

appointed on 9 ,5.1983 and the second charge-sheet had been

issaed on 24,6 ,1982. The matter remained under i.coirrespo.ndence

between the Department of Personnel and Training and the Ministry

of L-au as to the validity of the second charge sheet. After

the [Ministry of Law and Department of Personnel and Training

held that the second charg.e sheet can be issued, the Inquiry

Office-r uas appointed. Thereafter, the Inquiry Officer served

a notice, on the applicant on 3,11^1 983 requesting him to be

present for the pre4.i.minary hearing on 14 ,1 1 ,1 983. Several

dates were intimated to the applicant for preliminary hearing

- but he did nof appear and the Inquiry Officer concluded-t he

inquiry. If the applicant as has been shown did not appear

before the Inquiry Officer, we see no justification in the

that' the applicant had not been furnished with the

copies of the order sheet s" which ' were recorded''daily by the

Inquiry Officer and was not furnished with the statement of

witnesses.- The Inquiry Officer because of absence and non-

cooperation of the applicant evidently proceeded exparte and

thus, there was no infirmity if the applicant had not been

furnished with the copies of the order sheets or the statement

of the witnesses, .
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7., The next submission of the learned counsel for the

applicant that needs to be considered ' is that the Inquiry

Officer composted the inquiry while the applicant uas on leave..

In the reply, it has bee n rind icat ed that the applicant at no
\

time -informed the Inquiry Officer that he has been sanctioned

leave nor did he request' the Inquiry Officer to postpone-the

Inquiry for the' duration of the sanctioned leave. The app^-icant

has ^not informed the Inquiry Officer about the grant of leave

to him, Ue, therefore, see no justification to hold that the •

Inquiry Officer erred in•concluding the inquiry ex-parte. The

learned counsel for the applicant also submitted that the

Inquiry Officer had concluded the inquiry on 23,11,1984 but

after about six months of the' actual inquiry proceedings, he-

finalised his report on 23,4.1985 , It' uas urged that the

Inquiry Officer did not submit his report to the disciplinary

authority immediately but handed over the same to the Chief

Engineer-cum-Ad.ministrator on-1 1 ,3 .1 986 , The learned counsel

for the applicant also submitted that the abnormal delay in

.M submitting the'Inquiry Officer's report to the disciplinary

authority itself proves the malafide intention of the Inquiry

• Officer. In the reply, the respondents have stated that the

Inquiry Report uas handed ouer by the Inquiry Officer to

Shri U.S.J, Thambudurai, the then 3'oint Director, ITU Directorate,

on 23,4il985 itself and thus, there has been no abnormal delay

on the. part of the Inqui,ry Officer, In reply to the assertion

by the applicant that the disciplinary authority after having

received the report did not'taks any action as required by Rule

15 of the CCS(CCA) Rules, 1965.&it is alleged, t hat the report

uas submitted to the Chief Engineer-cu m-Ad minist rat or of l.U.T.

Directorate and he did not take any action on the stale report

and filed the same, this has been countered by the respondents

in the reply and it. .has been stated that the Chief Engineer

cu m-Ad minist rator might have not taken any action on the Inquiry

• report, due to exigencies of other uork. It is denied that ^ha..



did not take any action on the report, the same being

stale/. There is no material on the record to satisfy us -

that after receipt of. t he" I nquiry Officer's report, the '

action has not been taken because the Chief Engineer-cu m-

Ad minist rat or uas satisfied that no action uas called for and

the report ^uas stale'/ one. faction on the Inquiry Officer's

report uas duly taken and the.impugned order had been passed,

NoUj Ue come to the submissions uihich pefeet' to the competence

' of the Director, Ministry of Transport in passing the impugned

^ ' order of compulsory retirement . This, submission is based on

the footing that the applicant's parent department uas Inland"

Water Transport Directorate which is a non-participating attached

office of the I^Unistry of Surface Transport. It is urged that

the Head of Department of the l.U.T. Directorate is the Chief

Engineer-cum-Administrator and he uas. the appointing and

disciplinary authority of. the applicant. The respondents hav/e

indicated that uith the passing,of the Inland Uateruays .Authority

of'India (lUAl) Act, 1985 on 30.12.1 985, the I.U.T. Directorate-

stood abolished and according to the pro'visions. of Section 1l(f)

of the said Act..all. the employees of the •erstuhile lUT Directorate

uere to be treated on deputation to the authority till such time

they are recalled by the Government. Shri Sharma uas recalled',

as he had not opted for his being absorbed in the Authority, by

the [Ministry of Transport and the. orders for compulsory retirement

uere issued on the basis of "the Inquiry Officer's report. The

respondents pleaded that the applicant was one. of such employees

uho uas not uilling in I.U.A.T. and as such his "se'ruices in I.W.A.
. • /

T. uere considered to be on deputation. .By. order dated 15.11.1988

he. uas recalled from deputation. He uas recalled from deputation

to meet the requirements of Rule 20 of CCS^^CCA) Rules, 1965 .

After recall from deputation and attachment uith the Ministry, it

is urged by the learned counsel for the applicant that the

Director of Ministry of Surface Transport uas not competent to

impose the punishment on the applicant. Admittedly, the applicant
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had been recalled from deputation and the applicant had filed
1 • • '

a copy of the order dated '5.11:.1 988, Annexure-AI j uhi ch shows

that the applicant uas relieved fro.m service of the IUAI u.e.f.

15.T1 .1 988 and uas directed to report to the Establishment

Section,of t he ^l^inist ry of Surface Transport immediately. Conse

quent to his transfer from Inland Uat eruays ; Aut hbr it y of Indigj

the applicant uas temporarily taken on the strength of the

Ministry of Surface Transport along uith one post of UDC-as it

.uould be evident from the office- order dated I8,11i1 988 filed

as Annexure A-3' along uith the O.A. The applicant after the

ord.er dated 15 ,1 1 .1988 submitted his representation dated

16 .1 1 ,1 988 to the Under Secretary, Covernment of India, Ministry ^

of Surface Transport. In t his ' rep rese nt at io n, the applicant'
_ • 1

indicated his gratefulness in recalling him back to his parent

depart me nt , that is to say, l^inistry of Surface Transport.

Obviously, he raises contrary submissions and takes up the plea

that the Chief Engineer-t5ti m-Administ rator uas his appointing

authority and the Director of Ministry of Surface Transport uas

not competent to pass the order of punishment. The learned
. be

counsel for the applicant submitted that not much irriporfa'hce need/

attached to the representation dated 16.11.1988, The applicant

had submitted the sa'me not knouing the legal implications. Be

that as it may, the fact remains that the applicant joined in

Ministry of Surface" Transport u.e.f. 16 ,1 1 ,1 988, The order of

compulsory retirement uas passed subsequent thereto on 7 .1 2.1988.

The effect of Section 1l(f) of the Inland Uat erua ys • Authorit y

of India Act, 1 985 clearly eifs that every employee holding any

office under, the Hentral Cover nment immediat ely before 30,1 2 .1985

uas to be treated as on deputation uith the authority, that is

to say, the Inland Uateruays Authority of India. He ceases to

be in the Inland Uateruays Directorate, Thus, ue find nO' merit-

in the submission that the impugned order has been passed by

an authority uho uas not- competent in that behalf.
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8,- The learned counsel for the applicant also nnade

a submission that the Inquiry Officer's report uas not

fiurnished to the applicant. The same uas furnished along

uith the impugned order of compulsory retirement. The'

learned counsel submitted that the Supreme Court in a

decision reportsjiin AIR 1 957 SC B82 Union of I ndia Ms .

T .R .. Werma had obserued that the rules of 'natural justice

require that the party should hawe the opportunity of

^ adducing all relevant evidence on uhich he relies and the

evidence of the opponent should have been taken in his

presence and opportunity to cross-examine the witnesses

should have been given, Ue have already held that despite

repeated intimation about the date of the inquiry, the

applicant did not attend the inquiry proceedings nor he

requested the Inquiry Officer to postpone-the inquiry, the
uas

impugned order uas passed after the a mendme nt/rra de under

Article 311 by the 42nd amendment. The question uhefher

after the 42nd amendment 5 there uas a right to be furnished

uith the copies of the I nqu iry ' Of f ioer's report before '
of

passing/the order of punishment has been subject matter of

consideration by the various courts. In Union of India •
>

\Is. F!ohd. Ramzan Khan, the Apex Court' clearly laid doun that

the decision given therein uould be only prospective in

.operation. The said decision uas rendered o n 29 ,1 1 ,1 990 .

The impugned order having been passed earlier ,t hus , cannot

be assailed on the ground that the Inquiry Officer's report
•, of •

had not been made available before passing/the order of

punishment. No other point has been urged.

9.- In vieu of the conclusions reached hereinaboue, ue

find ho merit in the O.A. It deserves, to be dis missed' a nd

is accordingly dismissed. No costs.

(S.r/aDi/e) ^ (B.C. SAKSENA)
PIEMBER(a) . UICE CHAIRNAN(J)

'3RD'


