R/o B-2856, Neta31 Negar
Neu Delhl.

kY

CENTRAL ADWENISTRATIVE TRIBUNAL:PRINCIPAt BENCH.,
0.A, NO, 511 OF 1989 |
K ' Neu Delhi this the 4th March 1894,

Shri‘ﬂustice B.C. Séksena, Vioeeﬁhéirman;
Shri S.R. Adige, Member(A). ' ’

Shrl N.L. Sharma,
S/o Shri Omkar Mal

oo Petiﬁiooér.A
By Advocate Shri B.B. Raval,
| Uersue
1. Unlon of India through -
the Secretary to the Govt of Indla
Ministry of Surface Transport

Transport Bhawan,
New Delhi-110001,

2, The Chief Englneer oum—Aomlnlstrator
Inland Water Transport Directorate,
Ministry of Surface Transport, . :
Transport Bhauwan, _ L ' )
New Delhi-110 001,

3, The Joint Secretary (Transport) , ™
Ministry of Burface TranSport '
“Transport Bhawan,
New Belhi-110 DU1

4, The Secretary to the Govt. of Indle
Ministry of Personnel,
Public Grlevances and-: Pen81on
North Block,
Neu Delhx—110 001

5, The Birector of Estates“

Directorate of Estate,
Nirman Bhawan, ) ,
Neu Delh1—110 coot, ... Respondents,

By Advocate Shri P.P..Khurana.
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 Shri Justice B.C. Saksena

~

'Under.challenge in this D.A. is the order dated

7£he deoember 1988 (Annexure A) by Uthh a penalty of Pompulsory
retireﬁept was imposed. The appllcant Flled an aooeal under

Rule 23 of the CCS(CCA) Rules, 1965 agalnst the said penalty

but the same was reJected by an order dated 17.2,1989, The
appllcant has also prayed that the respondents be'directed to

reinstate him in service ulth all CDnsequentlal beneflts treating
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or before the end:of the next academic year i, e
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the period from 7.12}1988.as'dﬁty with full pay and

allowances etq:

2. ' The applicanf'initiaily jbingd the Inland Water
Transport Birectorate of the minisfry of Transport and
Aviation in 1967. Uhile he was working in the IUT Directorate,
he along with certain otheerFFiCials Was sent ogn deﬁutation
to-the Inland Waterways Authority of India (IWAI), Thisluas

a newly oonétituted autonomous'bddy under the Inland uateruays

Authority of India Act, 1985, The appllCant along with three

other officials of IWT Dlrectorate Challanged the transfer to

CILWLALI in DLA, 34740? 1987 in thls Tribunal and by judgement/

order dated 28.5,1987. the respondents were directed"to-complete
the process‘oé ébsorpﬁidn of willing employees in I.W.A,IL, and
recalling of the unuilling as prévidéd in Secﬁion 11(1) (F) on
.y 31 s 1987",
The respondents filed an-SLP Ng.oess oF 1987 before the Hon'ble
Supreme Eourt. The SUpremeHCourt passed the following order

on 22,8.19883 |

ﬁHaving heard learned counsel for the petitioner
and the learned Solicitor General, we do not find
any merit in the challenoe made to the order passed
by the Central Admlnlstratlve Tribunal, The
Special Leave Petition is accordingly dismissed,
Solicitor General points out that the time fixed,

by the'Centrai Administrative Tribunal for cdmpleting
the procesé of absorption of willing employees in
IAUT .and recalling those not willing for absorption
as provided in Section 11(1) (f) viz., an or before
‘the end of 31.5.19€7 has since elapsed and hence,
the time should be extended till December 31, 1988
to comply with the directions. . Time is accordingly
extended till 31.12.1988; Ue direct that till such
time the emﬁloyees who have not agreed to the

absorption are recalled and given posting, they be

“allowed to .retain possession of the guarters allotted
to them",
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The aopllcant was recalled in accordance with the above,

order and by oFFlce order dated 18 A1..1988 (Annexure A—S)
he\uas temporarlly taken on the strength of the Mipistry-

of Sur%ace Transport -after. his”révorsicn,-'The applicant
joined duty in the Nlnlstry of Surface Transport on 16.11,1988,
He was served uwth the 1mpugned ordeL of penalty of Compulsory
ret;rement-ulth'lmmediate effect. The order oF penalty uas

passéd after éonclusion of the‘depé:tmental inguiry, A charge-

shest was served on the applicant dated 2,1.1982 but the séme

was uncgnditionally withdrawn by the competent authority by
memo dated 27.5.,1982. Another chargesheet dated 24.6,1982

cocntained in Annexure A-B was-issued. One Shri R, Ravi Kumar

“uas appointed as an Inquiry Officer. The applicant made

The Inquiry Officer submitted his report on 23,4.1985 and the

p“rtles Ulll be adverte d to while deallng ulth the subm1381ons
‘advanced by the learned counsel for the partles.

4, © The: learned counsel fFor the applicant shri B.B. Raval

repeated representations for Change of the Inquiry Officer.
The Inguiry Officer concluded the inguiry on 23.11.1984 ex-parte

since the applicant did not appear before the Inguiry Officer.

disciplinary authority viz,, the Director of PMinistry of
Transport issued the order of compu7 sory retirement, /
3, . The respondents have filed a .reply to the 0.,A. and

the appl1cant has filed a rewownder. ~The plead1ngs of the

has made the Folloulng submissions: |

(1) THat the request for change of tﬁe Inguiry
DFficéf Qas made repeatedly but no heed was
paid to the same, The inquiry ﬁfficer was
prejﬁaiced and, therefore, the inguiry iyas
vitiated.

(2) 'That.the applicant was not Furﬁished with.
Copie; of tﬁé ordér sheéts fecorded-by>the Inguiry

' Officer in the course of the disciplinary

proceedings,
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. (3) Thaﬁ the inguiry uas completed ex-paTte while
‘the apblicant.Qas on sanctioned leave.

(4) That the first Cﬁapge—sheet was withdrawn
unConditionalIy and accordingly the secénd Charge-
sheet ppuld.nof,haue_béeh~issUEd.and it is illegal.

(5) That the impugned order has not been passed by
the discipliﬁary autﬁority‘uiz., t he Chief Engineser-
cum-Administrator of I.U.T. Directorate. The
impugned order has'been passed by/:gthority not
competent and who was not the disciplinmary authority

of the applicant,
(6) That there has been violation of the principles

of natural justice inasmuch as the applicant was
not furnished With the topies of the Inquiry Officer's
: \ ) ‘ ‘
repoTt. | :

1

5. ARs. far as .the first ground-is concerned, the applicant

has filed a»cbpy of the repreéentation.dated 14,8.,1988 as
anexure'A—11.’ It was addressed to the Inguiry Officer and it .
panbde Laldly Reb .
ftated that the applicant had no faith in the Inquiry Officer

and it would be against the provisions of the CCS(CCA)Rules,

1965. Along with this Tepresentation, a copy of the represen-

"tation dated 1.8,1984 was also enclosed which is on record

as part of Ahnexure\A—11. R perﬁsal of the same shows that the
épplicant was, in Féot, challenging the issuance of a second
charge-sheet after the first charge-sheet was withdraun un-
conditionally. It was pleaded that.in thé circumstances,
initiating fresh procéedingslunless the reasons for céncellation
of the originmal charge=-sheat are appropriately mentiored would
be illegal and it was reguested that-pending finalisation of
the”representation; the.Inquiry.UFFicer may be inétrupted not tao
procéed with.the inquiry, This;representatioh dated 1.8.1984
was addressed to the Chief Engineer—cqﬁ-Administtator, 1.6.T,

Directorate., The apblicant made a further representation on

‘Y;§%a»///
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+20.10.,1984 as per Annexure A-12, addressed to the Inguiry

Officer. This was in furtherance oF the earlier representation,

I'n the same vein, further rEprﬂsentatlons were filed. Cooﬂeth

_thch are Annexures A=13 and A-14, Thus, it would be seen that

the charge of the petitioner uas‘primarily on the ground of

the oompeténce to initiate fresh prdceédinQS'after uithdréQél

of thé ﬁirst chargé—sheet‘unédnditionally. The-learﬁed counsel
for the applicant invited our attention to Instrﬁction No, 9

of the Gouernment of Indla given under Rule 15 oF the CCS(CCA)
Bules, 1965, The 1nstructlons are contaired in Suamy s
Compllatlon of tée -said Rules, Rule 15 prescribes"ﬁction on
the Inquiry report', Hence, these'instfuctions have to be -
viewsd in the light of the provisions of Rule 15, that is to

say, the {nstructions would be apbiicable only if the pfoceedings

on the Flrst charge=-sheet had culminated and the Inqu1ry UFF1cer

had Smelthd his report In the pre sent case the Flrst—

E‘.OML,U,@

_Chargesheet was pEeseRt even beFore the Inqu1ry folcer held

the lnqu;ry. The respondents in their reply have 1ndlcated

that the matter uéé referred for opinion to.the ministry of

Law and they gave an advice that the second charge-sheet can

be 1s~ued ‘In support of the said oplnlon, rellance,was placed

on the decision of the Calcutta High Court.reported in 1976(2)

_ SLR P.53 Sudhir Chakravarthy Vs, State of Uest Bengal -The

learned counsel for the appllcanb has not been able to make

any submission to dlst;ngglsh the said decision nor has cited
any éontrary QBcision.. He has mefelyjpiaped reliance on
Instruction Nb._9 given by t he Government of India under Rule

15 of the CCS(ECAY Rules. e have already dealt with the scope
of the said instructions, Ponseqﬁeatiy, ue are of the opinion
that ﬁhere ugé'novmeriﬁ'in fhe demand for change of the lnqguiry
Officer., In para 4.8(8)A0F the reply, it has. also been stated
that no ddcumentafy eviqénce or valid reasons were given against

the appointment of the Inquiry Officer by the applicant. There-

fore, Shri R, Ravi Kumar, who was appointed as I'nquiry Officer,

N




u1tnesses.- The Inqu1ry DFFlcer because of absence 'and non-
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was inlno way eonnected with the work of IWT Directorate and
thatlthere Was no question of his being biased against the-

applicant. Ue, therefore, find no merit in-the submission

that the reguest for change of the Inouiry Officer had not

been replied to by the authority and Fdrther e also negative
the other subm1881on that after withdrawal of the first: charge-
sheet uncondltwonally, no Fresh d1801pllnary proceedings could
haye been initiated, Both the SubmlSSlOnS are ulthout force.

6. "The next Contentlon of the learned counsel For the

_ applicant was that the copies of the order sheets and the

statement of the u1tnesses recorded by the Inqu1ry DFFlcer havD

not "been furnished to the applicant, The Inqu1ry D»Flcer was

'appdinted‘on 9,.,5.1983 and the second.charge—sheet had been

isswed on 24,.,6,1982. The matter remained under regrrespondence

betUeen the Departnent of Personnel and Tralnlng and the Nlnlstry

of Law as to the- Valldlty of the second charge sheet After

the Nlnlstry of Lau and Department of Personne; and Training

"held that the second Charge sheet can be 1sJued the Indu1ry

Offlcer was apdolnted Thereafter, the Inqu1ry DFFlcer served
a notice on the appllcant on 3 .11.1983 requesting him to be
present for the prellmlnary hearlng on 14,11 1983 - Several”
dates uwere 1nt1nated to the appllcent for prellmlnary hearlng

but he dld not appear and the Inqu1ry Ufplcer concluded the

-1nqu1ry. I1f the applicant as has been shoun did not appear

beform the Inqu1ry OFFlcer we see no JustlFlcatlon in the
complaint that the appllcant'had hot been furnished with the -
Codies of the order'sheetS'uhich'uere récorded daily by the

Inqu1ry DFFlcer and was not furnished with the statement of

CDoperatlon of the appllcant ev1dently proceeded exparte and
thus, there was no 1nF1rm1ty if the appllCanE had not been
furnished with the copies of the order sheets or the statement

of the witnesses,
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7; The next SmeloSlOn of the learned Counsel For the

apollcant that needs to be con51dered is that the Ipguiry

Officer completed the 1nqu1ry while the appllcant was on loave.

In the rEply, it has beenrindicated that the applicant at no

\

time informed the Inquiry Officer that he has been sanctioned

leave nor did he réquest the‘Inquify Officer to postpone the
Inguiry for the'durét}on of the sanctioned leave, The appiicantA
has not informed tﬁé Inquiry dFFicer about‘the grént_oflleave.

to him, Ue, thereFore,.see no justification to hold that the .
Inquiry Officer erred in:boncluding,the inqﬁiry éx—parte. The
learned coumnsel for the appllcant also submltted that the

Inguiry U‘Flcor had concluded the inquiry on 23 11.1984 but

after about six months of the actual inguiry proceedings, he:
finalised his rEpért on‘23.4.1985. _If'uas urged that the

Inguiry Officer did not submit his report to tha disciplimary
authority immediately but handed over the same to the Chief
Engineer-ﬁum-AdministratorAon.11.3.1986. The learned counsel .
for the applicant aléﬁ subﬁitted that the abnormal dalay in
submitting the Inquiry OFFicer'é :epbrt to the disciplinary

authority itself proves the malafide intention of the Inquiry

- Officer, 1In the reply, the respondents have stated that the

Inpquiry Report vas handed over by the InQUify Officer to

Shri W.S5.J. Thambudurai, the then Joint Director,-ITU Directofate,
on 23,4,1985 itsglf and thus, theré has been no abnormél delay

on the.parﬁ af ﬁﬁe Inquiry Officsr, In reply to the.assertion

by the applicant that the aisciplinary aut hority after having

received the report did not-take any action as required by Rule

15 of the CCS(CCA) Riules, 1965.&it is adlleged that the report

was submitted to the Chief Engihéér—cum—ﬂdministrator of 1.W,T,
Directorate and heldid not take any action on the stéle report
and filed the same, this has been countered by the respondents
in the feply and it ﬁhas'been stated that the Chief Engineer

cum-Administrator might have npot taken any action on the I nquiry

report due to exigencies of other work. It is denisd that ha.

N




_staleﬁ. There is no @aterial on the record to satisfy us .
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did not take any action on the report, the same being

that after receipt‘of_the‘lnquiry Officer's reporf, the
action has nof been taken bécéusé the Chierf Engineer—éum-
Administrator uas satisfied that no action uwas called for and
the report was staled one. ‘Action on the Inguiry bFFiper's

report was duly taken and the .impugned nrder had been passed,

-
i

- Now, 'we come to the submissions which pebwt tc the competence

» of the Director, Miniétry'of Transport in passing the impugred

order of compulsory retirement. This submission is based on

|

|

|
| ! 1
the footing that the dpplicant’s parent department was Inland 1
Water Transport Directorate which is a nonfpafticipating attachéd.]
office of the Ministry of Shrféce Transport. It is urged tﬁat_ 1
thé Head of Dépaftment of the I.U.T,_Directorate is the Chief

Engineer—cdm—Administrator and he was. the appoihtihg and

disciplinmary authority of . the applicant.\ The respondents have

' indicated that with the passing of the Inland Waterways Authority

" of'India (IWAI) Act, 1985 on 30,12.1985, the I.W.T. Directorate.

stood abolished and according to the provisions. of Section 11(f)
of the said Act.all.the employees of the erstwhile IWT Directorate

were to be treated on Beputation to the authority till such time

they are recalled by the Government., Shri Sharma was recalled,

as he had not opted for his being absorbed in the Authority, by

the Ministry of Tramsport and the orders 'for gompﬁlsory ietirementi
were iésued on the.basis of the Inquiry Officer's report. The
respondents pleaded that:the apblicant was one of such employees
who was not uilliné inAI.U.ﬂ;T. and as such his'seruices'in.I.U.A;
T. were considered Eé be on deputation, By order dated 16.11.1988
he was recalled Frbm deputation; He was récalled from deputation
to meet thevrequirements of Rule 20 of CCSQCCA) Rules, 1965,

After recall from deputation and attéchmeht witﬁ thé Ministry, it
is urged by the learned counsel for the‘applicant that the

Director of Ministry of Surface Transport was not competent to

‘impose the punishment on the applicant. Admittedly, the applicant

\
Lk



V]

had been recalled fraom deputation and the‘aﬁplicant had filed
"a coéy SF the order dated B.17.1988, Annexure-A?;uhich shows
that-the applipant was rglieyed from service of the WAL w.e.f.
15.,11.1988 and uas directed>£o report to the Establishment
Section of the Ministry of Surface Tra;sport immediately, Conse-
quent to his transFer from Inland Uateruéys;AUthbrity of Tndia,
the appllcant was temDorarlly taken on the scrongth of the
Ministry of Surface TranSport along with one post of UDC .as 1t
.would be evident from the office order dated 18,11,1988 Fil?d

as Annexure A-3 along with thé4D'R The applltaﬂt after the
order dated 15.11.1988 submitted his repreqentat;on dated |
16.11;1988 to the Under Secretary, CGovernment of India, M;Lnistry'l
of Surface Transport., 1In this'representétion, the applicant'
indicated his grakefulness in recalling him back to his pa;ent
department,ithatlis-to say,'ministr; of Surface Transport.
Obviocusly, he raises Conﬁrary'suﬁmissions and takes up\thé plea
that the Chief Ehgineer-cum-Administrator was his appointing
authority ana the Difector of ministry oF-SurFace Transport uwas
not competent to pass the order cof punishment, The learﬁed‘
counsel for the-apﬁlicant’submitted that not much iMportahce::zed/
attached to ﬁhé representation dated 16.11.1588. The applicant
héd sthitted the same.not khouing the legal-implicatiqns. Be
that as it may, the fact remains that»thé applicant joined in
Ministry of Surface Transport u.e.F; 16.11.1988, The order of
compulsovy refirement was ﬁéssed éubsequent thereto on 7.12 1985.
The effect of Section 11(f) of ‘the Indand Uateruays Authorwuy

of India Act 1985 clearly sgygﬁghat every employee holdlno any
of fice Under.the fentral Governmentlmmedlately before 3Q.12.1985
uas.to be treated as on deputation with the éuthority, thaf is
to‘say, the Inlanq Uateruays Authority of India.  He ceases to

be in the Inland Uaterua?s Directoréte, Thus, we find no merit.

in the submission that the'impugned order has been passed by

an authority who was not-;ompetent in that behalf,

\
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8o The learned counsel for the applicant alsc made
a submission that the Inquiry Officer’'s report was not
furnished to the applicant. The same was furnished along

with the impugned order of compulsory retirement. The

learned counsel submitted thet the SUpreme Court in a

decision reportin AIR 1957 SC 882 Unign of Indwa Vs,

T R Uerma had observed that the rules cof. natural JUStlce

require that t he party should have the opportunity of

addu01ng all relevant evldence on which ‘he relies and the

ev1dence of the opponent should have been taken in his

presence and opportunity to cross-exanlne the u1tnesses
should have been g1ven. We have already held that despite
repeated intimation about the date of the inguiry, the
applicant did not attend the inquiry proceedinge nor he
requested the Inguiry ﬁfﬁicer to postpoﬁe.the inquiry, The
impugned order was passed after the amendment/zsze under
Article 311 by the 42nd amehdment. The question whether
after the 42nd amendment , there was a right to be furnished
with the copies of the Inquiry Officer's report before

of '

passing/the order of plnishment has been subject matter of

consideration by the various courts. In Upion of India .’

’

Vs. Mohd. Ramzan Khan, the Apex Court Clearly'laid down that
'the decision given therein would be only prospective in

operation, The said decision was rendered on 29,11.1990,

The impugned order havieo been passed earlier,thus, cannot
be assailed on the greund that the Ineu1ry Officer's report
had not been made avallable before passlnq/gge grder of
punishment . No other p01nt has been urged.

9, In vieu oF the Conclu51ons reached hereinabove we
find ro merit in the 0.A. lt deserues,to be dismissed and
is accordingly dismissed., No costs.,
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(s.R, 'ADIAE) ‘ (B.C. SAKSENA)
MEMBER(A) _ : VICE CHAIRMAN(3)
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