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:*> IN THE CENTRAL ADMINISTRATIVE TRIBUNAL. .

principal BENCH:NEW DELHI

DATE OF DECISION: 4.6,1990

1. OA e96/se

BHRI MGHINDER KUMAR-

VS.

UNION OF INDIA OTHERS

2, DA 5,05/89
SHRI VIJAY PRAKASH OTHERS

VS.

UNION OF, INDIA OTHERS '

1677/87

SHRI SURENDER KUMAR

VE„

UNION OF INDIA S. OTHERS

•A 2i09/89

MRS, SUMAN TEWARI OTHERS

VS.

UNION -OF INDIA OTHERS

SHRI ANIS SUHRAVARDI

SHRI JAGJIT SINBH

5. OA 1319/89.

BHRI SANJAY SRI VASTAVAS.;ORS

VS.. ,
UNION OF INDIA OTHERS

L. 1397/89

. SHRI SANJIV SANBAR OTHERS

VS

UNION OF INDIA S-; OTHERS

I
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RESPONDENT

• • • /

APPLICANTS

RESPONDENTS

APPLICANT

RESPONDENTS

APPLICANTS

RESPONDENTS

COUNSEL FOR ALL THE

ABOVE APPLICANTS AT SNO.1-4

COUNSEL FOR ALL THE ABOVE

RESPONDENTS AT SNO. 1-4

APPLICANTS

.RESPONDENTS

APPLICANTS

RESPONDENTS
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7. OA 1402/89 . ^ .
SHRI MIRUPAM PAHWA & OTHERS

'•VS.
"UNION OF INDIA fe 'DTHEI^S

B. -i48t/d9, " V,. '
SHRI KRISHAN KUMAR
VS..... -, •• • -r-M-

aoi"- " • • „ '̂v

9. 1489/89
. KUM. BEETA RANI •

VS.

UNION OF INDIA S/ OTHERS

10. 149O/@0. .., /
SHRI VIJAY PRABHAK/^R' S-: OTHERS

•VS. •:

UNION . OF INDIA others

11.. '1693/89

SHRI ROHTAS SINGH
VS.

UNION OF INDIA OTHERS'

12. OA 1813/89

SHRI YUV RAJ SINGH ?<"OTHERS
VS.

UNION OF INDIA ?/ OTHERS

13,, DA 33/90. . .. • " V
3HRJ NARESH-'KLiMAR
VS. • : / • . ^
UNION OF INDIA.:.?'/ OTHERS

14. OA 1677/89 .

SHRI BRIJ BHUSHAN . ..

. VS. • - .:
UNION OF INDIA S< OTHERS ......

. 15„ OA 1676/89,.,..,' ... •• •. -
SHRI' DINESH KUMAR '
VS.

UNJPN.. OF 'INprA OTHERS., .. -

16. OA 1942/89

KUM. SHAHSI SHARMA

• VS. .

UNION OF INDIA S< OTHERS
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respondents'

APPLICANT

RESPONDENTS

APPLICANT

RESPONDENTS

applicants

respondents
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RESPONDENTS

APPLICANTS
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APPLICANT , •

RESPONDENTS

APPLICANT - '
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. 17, OA 2056/89. . ."
SHRI OM PRAKASH '
VS.

UN I ON OF IWDIA . OTHERS

SHRI B.S. MAINEE

SHRI JABJIT SINGH

IS. Oft 1376/89 •
KUM. RAM PYARI
VS.

UNION OF INDIA S;~dtHEWs
19. OA 1377/89

SHRI AMRIT KAUR
vs. • ^ :
UNION OF liMDIA ?/OTHERS

OA 1379/89 •

ARVIND KR. PATHAK
, VS. , - • " -J.v-

UNION OF INDIA ^OTHERS..

21 OA 1383/89

KUM. RANJANA NARANG
VS, A Vi.

UNION OF INDIA & OTHERS

SHRI B.S. MAINEE

SHRI RAJESH YADAV

22. OA 1334/89.
SHRI SHIV MOHAN GUPTA''^/ORS

. • VS, • .
UNION OF INDIA OTHERS"'"^ -

SHRI A., SIDDiqUE/
M/S. SAWHNEYSiCO ^ ' l-H ..J •; •

.SHRI • ^JAGJIT SINGH---'-'-

23. OA 1908/89

SHRI A.K. .TEWARI
VSr • •

UNION OF INDIA g< OTHERS' ' '

SHRI V.P., SHARMA

SHRI JAGJIT SINGH
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APFiiqANT'
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COUNSEL for ALL THE ABOVE
"APPLICANTS AT SNO. 5-17

COUNSEL FOR. ALL THE ABOVE
RESPONDENTS AT SNO. 5-17
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ilh /:}•.
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RESPdt^DEiMTS Af SiNio'; l'8-2i '

APPLICANTS " •• • ' ' ' ;

RESPONDENTS • ' - " •

COUNSEL FOR ..THE APPLICANT . : .
AT S.NO. 22"' ' ^

COUNSEL FOR THE"RESPONDENTS
AT SNO. '22.
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COUNSEL FOR THE RESPONDENTS



•;.24', \-.bA;;i495yB9,w^ ••; ^
SHRI .BR I.JESH ;KUHAR?<0THERS. -• .; •• • - • . •

\ V UNION' QF,'INDIA ;^,.DT.HER^

• -§ftRi-;r.ANis:'S

. : SHRI JAG

•Aj='f=OCANTS; V-

;RESPpNi)ENTS,,;:.Q;^:;,,, - . .... - ; : ^:

.•eOUNilL F^aR' tHE ,APPL ICANTS . AT
:,;sNp-.24;j:;-:\/-

COUNSEL FOR THE.RESPONDENTS AT ,

•CGRAM:;/ ^ \ ' V"' '/V"'T'

the .H0"N'BLE,MR. '.T-B. :peeroi, riErilBER v:,- • r ^

tHE RAfSpTBA^.;^^^ (A) v^, ' ;. ^:

tbeti vered iHy .K.' '̂ RaigotraV ĥefn&er (kY) • ••:• ^

- • • a^pl icatipn; ha^ been filed by, Shri .Mehinder Kufr>ar,,,.
along with fift^ other Book-ing Clef^ks (̂rjBCs), under. Sect ion ^
19 /of the Administrative :Tribunal^.^Act, :^,1985.,.^ Befor^. we, delve
into this case, ŵe feel ;it proper;_and imperative tp: del ineate the •
histbrical perspective iri" which the, p.fl^esent application. and> res^
•of batch of applications are .being;;cpnsi:^er^^^ applicants r

Vwere appointed as HbCs on trte Northern 'Railway.:gn various dat

frorr. "the year ' ..1985 onwards on . temporary and hourly .rate of

:naym&nt :per';^ayV:/^ Workecf :fDr..^ryirtg peri
services! Wire ^sbtX^ terminated' ' by ;a telegram dated

15. 12«'1;98^ •, AnHfeKuhe ~"P-IV ^pag^ St ' cf /thfe paper Book) . to the

effect'"that s; ,.,. , - ,

' ; =, "al l Mobile ";Bpc3king, 'clerks "working at yours should be

discharged forthwith as deEire,d tsy .the Board." ; ".''

'•4 v-
'\-\i



; Chal lengins the-abSv.--nrd^PS losii and -arbitrai^^ '

lala^ flct, j.I9aj jsas^f^ (Appl icants 'No.. 1, to, 43- of the
present Th.
Tribunal =vlSi 'in'tiVift'ordt; datefi'.;24. 12. 1986 stayed the oSerat^Sfi
Of the said di..ha.9e o.den. The petitioners in that application- :
had p!-"-eysd thats-

- They Sf-e entitled for reaularisatiDn of their service'®'
and absorption against regular ^iicihciy in :t»Ss of ^Minis^r^ Ŝf'
Railways circular No, E<NG)-i iI./77/Rfcl/Sb'"aSed 2rtf fiprii;' 1^B2
wh^ envisages that "thoee voluht^ejs^MECs .ho have been engaged
on'̂ e various-Ray«^ysop^ certain rates,; per,hour, ^per dajj.may
be '̂ onsidered-:by you for absorption against regular vacancies •
provided that they have the'̂ ihimuS ^uaiifications '̂̂ ^equired for
direct ricruifs^-and fiive pu# in ^a mi nl.u. of"th^ee y^ars servici '̂̂
as vSlunteers/rete;- The Vaid circulaf---further provides ^thaSi'i =

'=•) 'Screening fO'" thei r absorp t ion shou id be done 'by ''

of' Officers iSc-luding 'the Chairmin'or'"^
"• 7 tKe "Rlh«a5^

concerned" . . •l-'-

'• - in, pursuance.,
of the recgm»,eodatipns^qt the Railway Canvention Comittee' l?7t ,
in their third peport on commercial Anne-sure. ;:
F-4 (pages 37-40 of the paper book) . The relevant e«tract of-,the '
schetiie^ i s.' reprc;jdLic-e,d hareuridei-\5 - . , • , , ' .

I

• Tne committee appreciate the' idea of

reqaisitioning the services of volunteers from

1



amonQ?:t' students sons/daughters and dependents of

r^ilwey employees as mobile booking clerks to

work outside their college hours on payment of

some honorarium during peak season or short rush

periods. Such an arrangement would not only help •

' the .low paid railway employees to supplement

their income but also generate among.the students

an urge to lend a helping hand to the railway

Administration -in-eradicating ticketless travel.

The Committee would, therefore, like the Ministry

• • ' of Railways to take active steps to extend

systefT! whereever it may be warranted^ A_t the.

i isne ca^'-e tiLiX !lL§.!£§. iL9. be taken to see that

vestBd intereBt do not develop and that the

abjective of curbing the' incidence of ticketless

travel is efficiently sub-served v^ith due regard

tc ths need for effecting economy in all areas

of Railway operation.." (Emphasis supplied)

4. The Railway Board accepted the above rBCpmmendation .and

.^directed' the Railways vide circular Noo. " 70-T6I / 106/6S dated.

17.10,1970 to develop a scheme for employment of volunteers from

amongst the student, sons/daughters and dependents of Railway

employees during the period for peak rush hours on the pattern

bbtaining on some railways, in consultation with their respective

FA & CAOs. The scheme was later decided to :be discontinued on

, 14,'8= 1981= However on reconsideration of the fnatter at the •

instance of National Federation of Indian Railwaymen, the.Railway,

6
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c.-^u<-rd took..: ./a^ decision vide their circular. 1etter , No..

EfNB? ri-/84/RC-3/8 ./dated ,21:4. 1932 tc absorb these MBCs'''against ^
reQular vacancies subject.to the conditions referred to. •therein.

The Railway Board on a f.Lirther representation by the. same labour

feustcation, askeo, the Railways - vide 'their circular , No.

E(Ne) ri/8^/RC3/B dated 20.4; 1985, that Vblunteers/MBCs engaged "
prior- to 14,8. 1981 ; and who have since completed three years

serv-ce be also considered for regular absorption against regular

v^.cancies on the same terms and conditions as stipulated in the

cirr:u.Tar dated 2.1,4^1.932 except that to be eligible for

Bcreeninos s candidate should inter alia be within the prescribed

acj'̂ iimj t after taking .into account the total period of
enyayement a;;. Vo1unteer/MBCs„ • In actual practice the scheme was

'.sUu o 3.sc.onT:mued w„e.f. , 14„ S. 19S1 .but continued thereafter, with

implicit or explicit approval of the competent authority. This is

•apparent ,frofi; the fact that in spite of the cut-off date being

1-=^. o.>.9Bj a large number of MECs were engaged in or af-ter 19S4.

(h^e MBCs thus, bec^^ms ineligble to take the benefit of the
afaresaid prpvision\ for absorption against regular vacancies. The

Centre' Administrative Tribunal considering all the"" relevant

••"'factr- allowed the petition filed by the petitioners in OA 1174/86

and fi;;ed the cut qff date as 17.11.1986 in lieu of ,14.8.1981.

In i ts . judgement'.the Tribunal observed?

the Railway Board had introduced a scheme of

regulsrisat;icn ir respect of the Volunteers/Mobile Booking Clerks,

•and the scheme had in effect continued till'i7th' November, 1986 /

•with the tac 3t approval. .express or implied, of the- Rai Iway Board /

when they came out with alternative measures for cop ing . with rush ,i



' •; ' "p^a-ising^^^ Pf '̂̂ 'r^^asc^n, scope of 'the ,,
- -/r ; reQui^af^3®*W vthose >hp :;:were - Bmpl^^

•'': ''l4:S;#^iv -Wne- ' Bo/'^llfK
V:^discc)niinuin£5-the^^

:, ^;' woLii;ti ; tae;^'c;]:ear^ly .discrimirratory,.

, f Articley •14 of ,'the Constitution. ;. >11 VGlunteers/mobi le ; booking

^^VclerksXwho :wereAsaQ:aQe4 ;Dn or before 17.11. 1986 would be, entitled

". -to reQLaarisation of their services on comp let ion of. three years ,

cf :service subject ;to fulfilment of other conditions as spelt out
• in El!^c,Lilar No., E-;'̂ NG.) !;II I-:7^RCI/80, dated^ 2^ E (NG) ^

ti/347'RC3/Sv-. dsted- issued by the Ministry of

.; Railways. "^•." : • , .•• '̂ " ••'•'•••. '. ' ' ' ^ Si-,.;; •••

5, : , • 'The respondents, "(the'Railways) preferred -an BLP against

the'jadgement- c^'the tribunal Vn -OA No •28."8„ 1987

in the SupfWe Cour-t •cHal ieh^lng the said -order, \ which was , .
registered .as 3LF(C)Nc3/14618/87 between Secretary, ^Ministry Pt v'

• Railways and ol^hers, petitioners, Vs. Ms: "NeeraMehta^ and Others, : ,.

respondents. The .Hon'ble Supreme Court passed ;the ' follow)'̂ . .
• order in the said-SLP ,on 18.3. 19.88; - ^ •

,' • ' . ' "We see - no merit, in' the' petition.- But yafter.. , hearing

' • 'both the sides we. wbu'Vd' clarify that for th'e "-sake of ;

• \ ' removd^^^^ the date 17; I'l >1986 as -3cc:ep:ted' :by o the;

-'. y . Tribunal shall be\'th.e cut off date'^but' those i^ho . have .

V,";-:: .'qualified by .putting ,^hree years" service by-' ,.51. 3.1987 •

v^re • 'en't i t led , :' to' the" benefit" of--the. order".. !(Emphasis

• \ - •• ' supp 1 ied) • • ' •• •• • • •• \ / • ;

,. .. .-sATR ,1989 (1 rsc 5SCi~MsT .Neera Mehta "Others Vs. UCI Sc Others. . ; . ; .



' • . .. 'Apprebe.n^^ that their services-,w be terminated the

•apli cants .filed Civil Miscel laneous Pet i^t ion no. '

directipns/cXar^ic'a't idn'^ o;f ' the orders passed ^by ..the. /Hon'̂ ble^^^

^ Supreme Court brr-iB. 3. 1986. Af-ter' heaWin^Q '̂ titfe' matter the Hon't le .rr^: ,,V

. Bupreme -^CoLirt passed the foi lowing orders-; in the* CMP. 10296/88 . of ;; .

• 9.5.:i^9sse;': v. ".:';" •••; -'r'v'" .

!'it - is open to the petitlohers :to. lay their claim in an .

independent pe^tit^on it they so choose.•

After .the . above "orders were passed by the Hon'ble

Supreme Court., the ,respondents vide bayisibnal Railway- Manager, .

Nor^^ern Rai lways ],etter .No. CIiD/34-CN-MT/Insp/84 dated .
?-12.5. 1988 decided that? ' . ' ' -

" :\!"t:he-'/ - Mobile; Book Clerks who were engaged prior to

i7^^3;.l, 1986-and who have npt completed three years service (to be

•roantGd -v'in ..days,- ,J:.,e,.-.1095 days,^f.,actual working days »-ipto
31.3. 1987.,;.•.repeat-31.3.-19871,. the i r further engagement should be

st.c&ped f or-tHwi th. .,. , , -
.'Ql •••••••. •' •. • " • " • ' '

• ..As : a; result^ the EBrviQ^sx3,f . those : yolunteers/Mob i le _

BDC^cing.. .Clerks who .rwere, engaged prior' tp, 17.11-1986 and who .had

not ccvnpleted ;the;requisi.te; service of ^three years upto 31 .c;.. 198/ .

were either vpr^pppsed ' tp- ,be dispensed wi th or actual ly : term-inated .

vide DRM, : Nort(?ier9 .Railwayletter :WD. .CIID/34-CN-MT/Insp dated
12,^5. J.9SS. • r,.-;.-. ' • . ..\ : , ^

The present ^,applicatip.n;. No,. •,. 896/88,• was; filed on- •

• 16., 5. 1988 under Section 19 of' the Administrative Tribunals Act, ;
1935'"- arrd the :appi icants prayed far .dipc;fcionS;-.to.. the resportdents V
to regularise their service after completion of three years i y



<r

servicW"'asper-thejudgement.oftheTribunaldated28.8.1987in

DANo.1174/86andtorestrainthem.from.-i^p.V^^heir.

orders,'dated..,5,5.1988.and12.5,1988.^cpntempiatinQ.

termination/terminatingtbeir,services,.Thesaid.OA896/88,

however,wasdismissedin.1imine..bythe.Tribunalon17.5.1988.^

AnSLP(C.),7830/88alqng.^with.severalotherwritpetitionswas.

thereafterfiledbytheapplicantsintheHon'bleSupreme.Court

whichculminatedintheHon'bleCourt'srecallingtheirorder

datedSOth'September,1988totheeffectthat;

•"Uie'reca]1our"orderdated'18.3..l''9S5"anddirectthesaid

''StPto'belistedon5.10=1988forpreliminaryhearing,

along"withconnected'writpetitions."(emphasis

suppIied)

,Thematterwas.,finallyheardon20.2.1989when,their

Lordships'ofthe,Hofi'ble.SupremeCourt.••,passedthefollowing..

order:..•

"TheTribunaldisposedofthe.claimbyreferring,.tothe
\

„directi.ons,pfthisCourt,,datedISthof.March,.1988in
's

Special,Leave.PetitionNq..14618/.S7.-.•In.themeantime

theorderdated18thMarch,1988,hasbeenrecalledand

theSpecialLeave,Petition.isyettobeheard.,.".Ijithe.

circumstancestheimpuonedorderoftheTribunaldated

17.5.1988/is.vacatedandthemattershallstandrestored

beforethe.Tribunalfordisposa1in.'accordancewith

law''.(Emphasis,sudp1ied),,

./r'ThematterwasthereafterbroughtupbeforetheTribunal

through"Mi^c.petitionNo.516/89on10.5.1989v-jhenOA896/88wasv••

10



restored to its" posit ion.. ' ' By'^jay of' interim order the Tribunal'

directed the '̂̂ i>-espDftdents ' that' the appl ieants'who •"are"' ehgaged'̂ '
prior - to 1/. l^„i9S6 and• whose' sfervices -had been .terminated w.e.f

12. 5. 19BB -• be Restored - to the; po^i tion ^ a^' it? ^was' ; prior to '

17.5.1988 and that this' wouid'be sub jed't''tb the flhal detisi'bn in"

the OA. One month's timi was given to the respondents t6 comply

with i'ts . order v

appi 1cants n OA No.. 096/83 have pleaded that. t,he

Hon'ble. Supreme Court whilg,,|cc^^ 17. 11. 1986. as cut,"o.ff .date

intended to enlarge the benefit,, cpnfert^ed ,by the .Tribunal to. all

tho^jg who had been engaged prior to 31.3.1987. / It ;has been urged

that the Hon'ble Supreme Court's order was not restri.ct.ive but

extensive^ The respondents however has'e chosen to interpret 'the

orde-" ' or ' the Hon'ble. Supreme' Court bf IS. 3. i9SS. in a pre judicial

manner wi th a view to .termfnating ; the serviced of' the petitioners^ '

and to deny the benefit of regularisation. It is further averred

that the Supreme Court has'nbwherb directed the respondents to

di.5|̂ nse with .the servides ; of' • the 'petitioners Who have' pot
comp ieted-'three 'y&ars of.'sirvide as'"dn 31. .3* 1987.i'' ' ' \ '

9. The rdspbhdehts in • theii-> -written' 's'tatemeb't .have

submitted that the' applicarit£-"~Nd.' •44-51 in'OA e96./S8 were-never

party .in Meera Hehta'-s '•case • , Ofi -No. l.i74/86-. v-- They

cannot, therefor-ev ^-^t^l-je ' the ' bene-f it'• of thr'e -judgement • of -the

Tribunal dated 28.8.87. The app 1 icants 'No. 15 ' Srid 27''were- • hot

disengaged. , in terms of orders" dated 12.5. 1988 and that they . ._are

continuing to work as they" had.completed three years (1095 days) I

9
1 i



-•/-«" '• I".

:rr

of service as MBCs» '..lb has been urged .by ..the respondents , .that

. the Supreme Court had modified the orders of the Tribunal dated

28.8, 1.987 vide their judgement dated IB-3. 1988 ,to the extent that

only .those persipns ^d be entitled to regUlarisation who: have

put : in ~t.hree : years of service by 31. 3.1987 and who ; had been

enQaged. • pVibr^ ' ;to; the cut off' date, of ' 17. il. '/The ; rai Iway

respondents .. accordingly took steps to disengage . those MBCs who

; had^ hat - compietM ,; three :;years- of .^serVice upto 3̂1. 3.1987,, eyeh

when -they were engaged ^pr.ior to 17.11.1986.. .Consequent to the

interim , orders , ,of ; the Tribunal dated 10.5.1989. .':al 1 the

petitioners were however put back on duty.; it is also contended

j.-- that petitioners :at .SNp. 1 - 43'whD were party in Neera Melr^a
Vs, •-'Ubl ca^e, dA No. 1174/86 were, in any case taken" back on duty

=ifter the Hon'ble Supreme Court had recalled its orders dated

c-i4S,-35^4:98S.. . r -.The .;.,;pet;i tion, , therefore,:, was ...infruttuous. The

j '• i t ipners;; ,;a\t' .• .serijal;. Nos^. j 44-51- were not -ent itied ' to these

benef fct-B .as they ws^e not party .in, Neera Mehta^: Vs. v UOI-, . OA ;

1:^74/86. Thgy> ;;shou;ld.^ • ;.therefone.,; ' . set -• up -:their .; ci\ |̂l^
^p^^^th^V^.are a^gr^ been further, stated

^^,,;v);ihat;,;ppt rt^ph^rV;# a. Nd-.--46: had:;l e_-ft •'̂ the )i:ob on his.; pwn'̂ 'accord ^on ..
; TC6.4D.k^9S7-- ;.;thoughr. hB^ was. dng^ged: .on i985„> The petitioners •

; ;S,fV05. |7./48,rand: 49

1. 5.1988, the ,petitibner:^W on .:6,7;i985, ;Vafter

rrhayipg wontced'; only labout'^thr^^ .fflonths.i .>•. • ~. ' '

'.-. :.iJ

10. In their rejoinder the appllcahts have ^averH^^^

.proceedings'̂ in OA No. 1174/86 and 'OA 896788; iire sep^^^^^



'-'d i V-1 ifp) c t r

11, The points of law and fact raised in OA No. 696/33^ are

•generally ..the' same or/simi la^^ wh ich .have been covered in the
tribunal's judgement dated 28.1937 in OA No.1174/86. In this

particualr OA No., 896/83 the applicants have by way of relief

prayed .for regularisation of their service after completion of

three years' of service from the date of engagement which is on

or before 17.11.1986, as per the Tribunal's orders dated

28,8.1987 passed in OA No. 1174/86. The additional prayer is
.-Af •

that the operation of the, order dated 5/12^. 5. 1938, contemplating

-^-ermination of services of the MBCs, who were engaged prior to

,.17,11.1986 and have not completed three years' of service, be

• stayed .•

rr : .The second group-'of -OAs vi..Zn' i OA ^^Nbs.. '33/90; 1319/39 and

•-1334/89 are. ;thD5ey..where.! the services were terminated consequent

PiO to the Supreme ,Court.-3= orders.; d-ated- IS.3.: 1988. • They were "•••'Siso

n,^.employeGi> pruor to -:.t7. 11,;19B6/ The rel-ief-^prayed for. in' fthese-OAs

are s.imi.la.r to, -the- rel iefs in' OA No.'896/88 and others except . that

the additional relief sprayed-" fear is reinstatement with backwages

for. : the . .pgri j:thB---;date."Qf termination to the; date- of

reinstatement.

The third group .comprisess : OA No. 1481/89|, :lS13/89;

l&76/8?t, '• 1307/891 1908/89r 1677/89.? 1379/89; 1377/39: 1693/89;
1376/89|v ,2109/895 .•:1490/S9r : 1402/895-: l:4:89/89:r -1383/39; 1499/895

a042,/S9- and ,2056/89. : .^The:servires-of th^ peti:tioners ih^' these

OAs were terminated in accordance with the Railway Board's Order

I 13
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Nd. • 11/86/RC3/87 dated 17.11.1986, according to which the

•"scheme of employing MBCs was finally discontinued.

In OA No. 5u5/S8 and OA No. .1677/87, the applicants were

engaged in 1981 and,1984 in different spells. They have prayed

• f^eengagement as they .were engaged, prior to 17.11.1986..

f written replies to boththe-OAs .have been filed, it is
not possible for us to divine the reason for thei r'.d isengagement,

6>:c:ept that Yarying • instructions - IssUed from time to time

for ^ engagement/disengagement of;. MBCs, might - have led to

their disengagement. #"

The common stream in all the above OAs is that all the

petitioners- were employed prior to 17.11.1986. They were
disengaged cin' various d̂ates 'either in accordance with the order

' 1986 issued by the Rai Iway Board, discontinuing the
scheme of employment of MBCs finally or in terms of orders dated'

, 12.^5.1:988 consequent to the Hpn^.ble'Supreme Court's ord^r datej
i8',3.i988. The main reliefs claimed in various. OAs.-are generally

^£dbnticiaiv' i.e. ?• " ' .

' r^e^iarisation of .service after completition of,
•- engagement in terms of Tribunal's

. order dated 28.8.1987 in OA No. 1174/86;

conferring of temporary status after completion

-of four months of. service? and /

payment.of wages for the period when the services ,

.of. some MBCs ;were- disengaged in May, ^198si
consequent to :Hon'ble -Supreme ,Court's ordersf.

b)

c)

14
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••• . ;; • dated ; 18.3, 10S8 . upto, ythe. ^date df ' ,reenQagement,'

,. , fcl lowing the recal l of their , . Lordship rs ..order

' -'r :\ 0''^: dSktBd IS. 3; 19S8. • " •• .• ' • - • .' ; V

In ;y:i-ew of, the above, we at-e!:deal ing with all the ;abpve

OAs through ,this .coiTimon judgements ' ^ '

-"v-' : '-Position ';, in ••thi's\cas0 ' has . been'
Clearly set jout,: j.n the- judgement 'of the' tribunal dated 28. 811987,

when i,t was observed.-that • • :

:.i . Vlsvthe'appldeants h^ve no legal right as - such

in . terms , ;af Wei.r .^mplcyfii^ht f^pr ' regularlsa^

absorption against regular vacancies,'' we see no reason

why they should be. denied this benGfxt . i.f others '

similarly placed who were engaged prior to 14.8.1.981

have been absorbed subject to fulfilment, of , . the

j" scju.i hi 1 "bG .Li^ j. i *f i. cs c1on .c'.ncJ 1snq tH o'f s©pv i c&o - .. - -

Hsving regard to the above the Tribunal fijied. the -cut

off date - as : 17. 11^86 i.fe. .the date on -which ' the,, scheme ->•#

e.ffiploymeht of HbGs ' was f ina 1ly ;discdnt inued : and / al lowed^,-t,he

bene t i i. of regularisatiph to all those who had been engaged prior

: . 17. u --1986. It is,' therefore, ./urnambiguously clear that all

•those :HBCs 'who'were .engaged at certain rate' of hohorarium per .

hour.,- per day shall be entitled to regularisatipn on absorption,

against- rsgli.rar ' posts on compl etion' of three years servi.c'e ' ' and

subject • tcy.. fulfilment of other 'conditions as- laid down in. the

Railway- Board's letter of 21.4.1982 and 20.4.;19S5.: . \ .r -

0
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7: shauld-therefore ^go- details -O'f', ;,

:i iers/m-^of ,»s.:«£re •Sniaged^ pi-i^^^^
•Sg«e> -^Hbey,. co,«p l^te- ^..-yeara s^ryi^e^j^P^ ;the.dSte: ,qf -
%he - -oi. s ysars-into
5ititid->in ^dPder dated.'!2.5v 1988), ^n^rtljDught- and cannot ^be .
.•gaitairieS-- ei irt ths'case of• casual labDur .only^240 .days 16 days

„epk^ - a,-p; -;recfconed ' year,; purpose „ of
:-,-e9ulW.ii5atipn,yand" no*: 365 daysif -: the condition:^: laid down in;
,;^R4l¥»a»^/,eDa^d-s-letter ts.3-.years and not. 1^3;,
/iractuii ;-working: ;tte'-applicants ^hail thereforsi.b

:bene^It'̂ Vof ;Satid£,ys and;: gazetted h reckoning the
"• pericGl. of 3 years' fon -'th^ ptirppse of •;regularisatipn.

13, ' V .: The second -pDint urged before us by the ,learned .counsei^
foKthe^appIicsnts iEi that the order of the Hon'ble Supreme Coi^t

"datedi'-18 been: prejudicially' iriterpreted Vby- ^e
'/ reSpKdents^^/in ^Vetriment ;tp^;the int^r^

" The '• ibn' b'l^ ;:Buprsm Jhad >tii%pb5ed 'of; (Q);; y14618/87
,./• with •Vhe-order' that ', \

: "We see nb:iiierit>in the, peti:tion . =.;.:'V-; ^

. It "has been accoridingly, prayed that ; t

shouJ'-i makef :payfneht :of the' fail wages due to such ^MBCs as .were'
' r.d iBe^gayed ^ the date they/were disengaged/ vide 'resppndeni:s '..

:',-: ord'^ l:9Se' to -^he tiajte- thie^^ tJuty
. i•boh^uent.;/. ;.^upremW'' iCou .orders dated ;: 30, 9,1
'-^rscaM Irrg-''1 ts/ord'er ^dated ;18.3^1'9a8o^ S_.'



; '•"Thst th Supreme Court did not find any merit in

the aLP (C/, 14613/87 while disposinQ of the said ' ,SLP (-G)

.constitutesi- Valid eyidehte in ^support- of- the case. pf,..,the

^P|3licantB„ Later, . when , the prbbl'ems arising from the order ,of

• Won \ble. Court .••and confronting the. >IBC were'placed: ^before . the

" Ron 'b ie Supreme : Court thrbugh SliP: (G) ^7830/88 - and . other writ

petitions.' -The Hon'ble Court -rBcalied i ts. order dated 18.3. 1988

and has. allowed:-its decision to..be moulded . in accordance:: with the

• '• justice.- of.'the; case, v . " .• "

• • The question, "therefore, . before us is whether in the

,•^ircumstan.ces obtaining;: -it was: fair; and just on the, part of -the
^espohdents' to'. contemplate . ter.mination/1erminate the •service,s• •of

T-he applicants keeping in. view the. attehdino circumstances and

• development of the casev-of the .MBCsw The. decision taken ..to

terminate the services, to say the least, wa^ .an attempt"to raft

against the current of justice '.and . fairplay. Admittedly, the

Supreme Court, .whi le recall ing its order dated IS. 3 >'1988 did not

•j||f ine the e;-;tent. and scope of the retroacti vity .of. i ts decision.
But even if one was to gb by the.:^dictronary meaning' of the word

.-"'recall', . such: as, "cancellinQ order" J " "sional' to ship etc.. .:to

re.turn ' ^ base" ; etc. , it. means . that;:status .quo ante .has : .been '

restored. The 'word . .'recal 1 ' ' does "-not merely . mean : -resummon.

. rCilulla-.Vs.: Shoraj Singh. - 191l" ALJ 707).v ; .: - -

In :th:e total it:/ o.f the crrcumstances the considerat ion

for d ispensing -with ..the servicest'of :the, HeCs ;does not. ..appear . to,-

. bfe; endpwed with, any merit;'..;, . The., denial'^D.f livei ihqod . to the. MECs

who come general l.y , from-the. Ipw.paid-section of . the railway
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'V ..;• .

^mplioyeei 'Would H^ve caused^them;ay 'hardship. In . :the

fnteresb of 'dustiGe and fiir;^pla:yi w of the view

that full wages should be paid .to' such -as,' were^ ^isenQacjed

f6r the period frdm the date of termination till; the diat^

'were'_'''r i . e. • between \5/i2v^ the, date of

reengaQement 'af ter 30-. 9. I'^SS, ^ at. the rates which were applicable

to thefri' before their services were disengaged.;;. .

r'D

l;4VVv'a :iin ^accbrdarice'^wi th'Rule'2318 of i/'; the-^. Indian Railway

- Establishment Tlanual^^ casual •l^lpbLJirers are .given temporary -status

af,ter, Working-: fdr 4 months- (-authorised absence and discontinuance

6i woHi-Jfor'waht-of productive 'wdrh;-' will': not 'constitute'a break)",.'

• Accordihgly •-- ': MBCs should also be conferred temporary status

a'f tsr ' they-have worked-' f or f dur;-.months (authorised absence and

di5sdcjnlinuance'"of work will not •consti tute a break). .

iS.";' In v'iew of, ,the' abdy^ •discussiony we d and, ,. dire^.
that respondents shall: '

(i>, , regular ise ' the ;r'lob ile :BDbking 'Clerks who' : were

? engaged 'pridr .to |7.11. i^,86' by a^^ against"

regu1 ar vacancies on completion of three years

;:vservrce :T-and^t^i^t MQ95 Vac tual •:';'work ind ^• days.

M (enipha-s'is :5upi:jli'e^ ' - ' I

;• This' -wi.l 1 be; hdweve'r, =-.subject: to.'the fulfilmeht,

• >df • o'tHer cdridi-tioh /^s provided in. the ' :Raiiway

. vrBdar^ and 20.'4. 1985. • J

,:ii) J;,confer,; temporaryv;-.staU^ ; all attending
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...

. benefits _on the applicants after they have

completed four months,service as "Mobile Booking

Clerks I in accordance,with the terms of , their

: ehQagetpent., The, .period of four months, shall Jse

, ; counted .irrespective of .number .pf hours put in on

any particular.day, having regard to . the; fact

that the services-of the Mobile Booking clerks

•; were available for full; day, • : :• •

,1. :i i) make payment of back wages from the date of

terrriinal^ ion of.service in .accordance with orders

^ , •.dated,. 5/12^ 5.. i.98S^ ti 11 the date they were .'taken
^ back on duty' consequent to the recall of the

Hori'ble Bupr.eme Court ' s -order dated 18. 31. 1988 •. at

the same rates at which they were employed prior

tc the date of termination- of the. services. This

will .be applicable only to those Mobile • •Bopking

Clerks whose services were disengaged and

... .reengaged . in consequence of Hon'ble Supreme

Court's- orders dated 13. 3. 1988 and : recal 1 of the

' said . order vide Hon'ble ' Court's order .-dated

\ ^ 30.9.193B.•.. • . "

16= Before ws part with this case we would observe that the

respondents had earlier introduced a scheme for appointing

volunteers oh muster role of a fixed rate of Rs. -8/- per day on

the Eastern Railway= , This case came up for adjudication before

the Calcutta Bench of the Tribunal -in Samir-Kumar Makherjee Vs-

19
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«a. c^jectives as the
schBme-.oi'Mabile Booking Cl erks,'' vi z. curbinc|, ticket less ttavei
and •clearing: seasonal rush of ;traft iC' in the^ n^^ ecUnumical

^ainner: and^ to sapplement-the income 'of low paid -railway employees ,
•by ' bbtaining the volunteers from' amonest. : the student
sons/daughters; >f railway employees.. •̂The Railway Convention
Committee, 1971 »hi le consS^dering the launching pt such a scheme
had^ cautioned the respnndents:byobservip9 that care «ill have.to
be taken to see that "vested interests do not develop."We,

.-.feel that 'the respondents did not take adequate care to aya^d
such .situation which eventually resulted in giving preferential

treatment to > particular section of the society in ' finding
employment, ignoring the proviBion.of equality of opportunity in
matters Df :put?"lie employment enshrihed in Article 14 of the
•Constitution. We do not however propose to deal with that aspect

' of ^ the matter'as the decision •of this TribunaJ in Neera

Sse and iimi,lar" !mit%'-5'have become 'f ^ the Hon'.&le
. Suprenie Court has dismissed the Special Leave FeVitibn; filea ' by
-Pthe union DflnHia.; -We trust -that the experience ,gained'from the -
;tWo sChemes^wi^li -M respc^delnts. : in ' future.'

" .There shall be TO

I» K:. Ra^sQC^- r^)
Member (A)'
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