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( By Hon^bls plr , Justice U.S. Fialimath, Chairman)

The petitioner, Shri Khazan Singh, uas appointed as a j

Constable (Oriuer) in the police department of the Delhi

Administration on a temporary basis and uas governed by Rule

5 of the Central Civil Services (Temporary Service') Rules ,1965

(hereinafter referred to as 'the Rules')., The Deputy i

Commissioner of Police made an order on 1 0.3 ,1966 in exercise

of the powers conferred on him under sub-rule (1) of Rule 5

of the Rules terminating the services of the petitioner

tendering pay and allouances for a period of one month

in lieu of notice. It is the said order that is challenged

by.the petitioner in this petition,

' / • /

2. Shri G.D, Gupta, learned counsel for the

petitioner submitted that though the impugned order is

~an innocuous one and does not cast any stigma, if ua

r lift the veil-, it uould become clear that the petitioner
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^ uas terminated on the ground that ha had concealed

infortnat ion about , his having bean prosecuted for a criminal

offence and not on the ground of unsuitability . Hence,

it uas Contended that the respondent acted illegally in'

' ' I,

terminating the services of the petitioner uithout giving

him an opportunity to show cause. This contention cannot

be accepted as it is concluded by the latest judgment

of the Supreme Court reported in Judgement Today 1991 (1)

S.C. 108 betueen State of. Uttar Pradesh & Annthsr Us.

L^ushal Kjshore Shukla which has been followed by the

principal Bench of the Tribunal in 0 .A . 94/87 between
/ , . • ^

1 :

Tsj—Ram—\Lb^ Union- of I ndi?^ & pthars . But it uas contended

by Shri Gupta, firstly, that the judgment of the Supreme
' \

Court in Shukla's case is not applicable to the present

. • . as
case and, secondly, on the ground that/the said decision

is in conflict with the earlier judgment of the Supreme

Court in the case reported in AIR 1974 S.C, 2192 between

. Ibamsher "Singh. Ws . State of Punjab, and another., we should '

not follow the judgment in Shukla's case rendered by a

bench of three judges . Ue shall^ therefore, carefully

examine these decisiona ' '

3» K ,K , Shukla's case dealt with the case of a

temporary servant governed by the U.P Temporary Government
,

Servant (Termination of Services) Rules, 1975 which are In
) '

pari materia with the C.C.S^ (Temporary Services)Rulas, 1965.
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Hence, /principles laid doun in Shukla's case

would govern similar casss arising under ths C.,C,S,

(Temporary Service) Rules. In paragraphs 6 of the

judgment, it is observed as follows:

"IJnder the service jurisprudence a temporary

employee has no right to hold the post

and his services are liable to be terminated

in accordance with the relevant service rules

and the ternas, of contract of service. If on

the perusal of ths character roll entries

or on the basis of preliminary inquiry on

the allegations made against an employes,

the competent authority is satisfied

that the employee is not suitable for the

service whereupon the services of the

temporary employee are terminated, no

exception can be taken to such an order of

termination

In paragraph 7, the Court has further held as under:

" A temporary Govt « servant has no right

to hold, the post , his services are liable

to be terminated by giving him one month's

notice without assigning any reason either

under the terms of the contract providing

for such termination or under the relevant

statutory rules regulating the terms and

,|V conditions of temoorarv Government servants. A
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temporary Gout, servant can, however, be

dismissed From service by uay of punishment,

Whenever the competent authroity is satisfied

that the work and conduct of a temporary sergant

is not satisfactory or that his continuance in

service is not in public interest on account of

his unsuitabilitv« misconduct or inefficiency

.(underlining is ours) it may either terminate his

services in accordance uith the terms and conditions

of the service or the relevant rules or it may decide

to take punitive action against the temporary Govt.

servant in accordance uith the provisions of Art»311

of the Constitution, Since, a temporary Gout»

servant is also entitled to the protection of

Article 311(2) in the same manner as a permanent

Govt» servant, very often, the question arises

uhether an order of .termination is in accordance

uith the contract of service and relevant rules

reoulating the temporary employment or it is by

way of punishment. It is noui uell settled that

the form of the order is not conclusive and it

is open to the Court to determine the true nature

of the order. In farshotam Lai Ohingra Vs. Union

of India, a Constitution Bench of this Court held

that the mere use of expressions like 'terminate' or

'discharge* is not conclusive and in spite of the use

of such expressions, the Court may determine

the true nature of the order to ascertain whether

the action taken against the Govt. servant is

punitive in nature, Tha Court further held that



V

J
- 5 -

in determining the trua nature of the order the

Court should apply tuo tests, namely, (1) whether

the temporary Gout, servant had a right to the

post or the rank or (2) whether he hasjbBon'

visited uith evil consequences; and if either of

the tests is satisfied, it must be held that the

order of termination of a temporary Govt» servant

is by uay of punishment. It must be borne in mind

that a temporary Govte servant has no right to hold

the post and termination of such a Government

servant does not visit him uith any evil consequences.

The evil conssouences as held in Parshotam Lai

Dhinora's case do not include the termination of
" mi ,m,i. ii 'i i w 11 .•n.jii ^.. , , „ .^um a

services of a temporary Gpyt, servant in accordance

uith the terms and conditions of service. The view

taken by the Constitution Bench in Dhingra's case

has been reiterated and affirmed by the Constitution

^ Bench, decisions of this Court in The State of Orissa

and anr, U. Ram Narayan Oas. R,G. Lacv \/s. The Stats

of Bihar & Qrs.. Chamoaklal Chimanlal Shah \Js, The

Union of India^ Jagdish i^Utter l/s. The Union of India^

• Bgn.iaroin Us, Union of India. Shamsher Sinoh &

Anr«.Us, -Jtats of Punjab, These decisions have bee,n

discussed and follou§d by a three judge Bench in

State of Punjab and anr. Us. Shri Sukh Raj Bahadur.

In paragraph 8 the Court has further said as

follouQJ-
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"As already observed, tha respondent being a

temporary Gout, servant had no right to hold.the

post, and the competent authority terminated his

' services by an innocuous order oP termination without
casting any stigma.on bim. termination
order qobs not Indict trie .respondent for any

misconduct. The inquiry which uias held against the

respondent was preliminary in nature to ascertain

the respondent's suitability ano continuance in

service. There uas no elsmant of punitive proceedgins

as no charges had' been framed, no inquiry officer uas

appointed, no findings were recorded, instead a

preliminary inquiry uas held and on the report of

the preliminary inquiry the competent authority

terminated the respondent's services by an innocuous

order in accordance with the terms and" conditions

of his service. Mere fact that prior to the issue

of order of termination, an inquiry against the

raspondent in regard to the allegations of unauthorised

audit of Boys Fund, uas held does.not change the nature
f ' • •

of the order of termination into that of punishment

as after the preliminary inquiry the competent

authority took no steps to punish the respondent

instead it exercised its pouar to terminate the

respondent's services in accordance with the contract

of servica and tha Rules"#

The follouing observationB in paragraph 11 of the judgement

are very pertinents-

"Ue have referred to the above decisions, in

detail to dispel any doubt about the correct
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position of laui» It is erroneous to hold that

uhsre a preliminary enquiry into allegations

against a temporary govt, servant is held or

uhare a disciplinary enquiry is held but

dropped or abandoned before the issue of order

of termination, such order is necessarily punitive

in nature."

That uas a case in uhich the High Court had quashed;,the

order of termination on tha ground that the petitioner

in that case was not given an opportunity of being heard.

The Supreme Court reversed that decision on the follouing

reasons

\

the instant case the respondent uas a tsniporary

Government servant and there uas adverse report

regarding his uork' uhich uas reflected in the

adverse remarks made for the year 1977->78. The

competent authority held a preliminary inquiry in

carrying out unauthorised audit of Boys Fund of an

educational institution, an result of the preliminary

. enquiry no charges \jere framed against the fsspondBnt,-'no
Qfficer uias a/ppointed for holding the departmental
inquiry instead the competent authority chose to

(

terminate the respondent's services in exercise of

• its pouers under.the terms of contract as well as

under the relevant rules applicable to a temporary

Govt, servant. It never intended to dismiss the

respondent from service. Holding of preliminary

inquiry does not affect the nature of the termination

order. The allegations made against the respondent

contained in the counter affidavit by uay

of a defence filed on behalf of the appellants

also do not change the nature and character

of the order of termination. The High Court

failed to consider the question in proper



parspectiua and it intsrfered uith tha order

of termination in a casual manner,"

4. What becomss clear on a careful reading of tha

judgment is that if the order of terinination of a

temporary governmant servant is made in accordance uith the

rules or conditions of service and does not cast any

stigma, the question of giving reasonable opportunity

or complying uith the principles of natural justice before

'"V ^ passing the order of termination does not arise» It has

been clearly laid down that it is for the competent

authority to decide on tha facts and circumstances of tha

case as to uhether it should exercise the pouer of

termination in accordance uith the rules governing

termination of a temporary employee or to proceed to punish

him for misconduct. If it opts to punish the temporary

government employee for his misconduct, then it has to

^ , give a reasonable opportunity of shouing sa.us0„ It is

open to competent authority not to take punitive action

' but to proceed to terminate the services of the temporary

government servant in accordance uith the rules or

conditions of service. In such an event, the question

of giving an opportunity to shou cause does not arise.

If the order itself casts a stigma or gives a blameuorthy

' conduct of the delinquent official as the reason for

termination, reasonable opportunity has to be given of

shouing cause in tha matter#



5, It vJas contended by Shri Gupta that the judgment

in Shukla's case rendered by a bench of three judges

is inconsistent with the decision of the constitution

bench in Sharnsher Singh's case and that, therefore , we
1

should not follow tha deciaion in Shukla's case. Our

attention was drawn to paragraphs 63 to 66j 79 and 60 in

the judgment of Sharnsher Singh's case. The judgment of

the Supreme Court in'Shukla's case makes it quite clear

that it was rendered after reviewing the earlier decisions

of the Supreme Court including the judgment -of tha

Constitution Bench in Samsher Sing's case. Ue do not find

any inconsistency either, i^Uien the Supreme Court after

reviewing the earlier decisions explains as to what those

decisions" have laid down the interpretation of the earlier

judgment is binding on us. The judgment in Shukla's

case clearly .explained as to what has bean laid down in

the earlier decisions- That being the position, it would

not ba open to us to examine and say that the view taken

by the Supreme Court in this behalf in Shukla's case is.,

inconsistent with the law laid down by the Constitution

Bench in Samsher Singh's case, Ue are bound under Art , -141

of the Constitution to follow the law as explained in

Shukla's case,

6, It Was also urged that a different view has been

expressed by the Supreme Court in two subsequent decisions

reported in 3T 1991 (3) 3,C, 5 between SHRI OFi PRAKASH

GQEL Vs , Tl-lt HI mCHAL PRADESH TDURISr-i DEUELOPFiEwT

CORPORATION LTD, SImLA & ANR. and the decision in
fp
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1991 (1) SLR 756 between BABU LAL Us. THE ST^TE

or HARYAMA & ORS„ Both these decisions are by Division

Bench of tuo Nsfnbers and cannot be preferred to the decision

in Shukia's case rendered by the bench of three judges,

Ue do not also find any inconsistency,

7 , It was next submitted by the learned counsel for

the petitioner that this is not a case of termination for

mis-conduct, the conduct uhich has been taken into

account for terminating the services being one anterior to

the appointment of the petitioner. As the petitioner is

deprived of his right to continue in service as a temporary

government employee, it uas urged uith considerable

emphasis that the principle of audi alteram partem are
does not

attracted. Though the impuged orderj^state the reason for

termination, if ue lift the veil, it becomes clear that the

true reaso n for termination is that he concealed the

information about his involvement in a criminal case even

though ha had a duty to furnish this information in tha

application and attestation form. The petitioner has

stated so and i€ is not denied in the counter affidavit.

On the Contrary, this has been stated as the reason for

coming to the conclusion that the petitioner does not

deserve to continue in service. The question for consideration

the
is uhether^principles of natural justice were in these

circumstances required to be folloued.. In Shamsher Singh Vs

case it has been laid doun that opportunity to show cause need

P.ot be given before terminating the services of a

temporary government servant uhen action is taken as par

^ rules, if no stigma is attached and termination is not
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by way oF punishmant » Admittedly, no stigma is attached*

The petitioner's counsel has taken the stand^that the

termination is not for misconduct . Termination of service

of a temporary Gouernment se-ruant on the ground of

unsuitability as held in Shamsher Singh's case does not

call for an opportunity to shou cause. As the petitioner

had concealed information about his involuemant. in

the criminal case which came to the notica of the compstent

authority after the appointment of the petitioner, it is

statsd in the reply that the patitioner uas found to be

ineligible for the post. The inference drawn is that the

petitioner who had .concealed material information before

appointment is unsuitable for continuance in serv/ics , It ,

is, therefore, clear that this is. not a case of punitive

action for misconduct. As termination of the temporary

gouernmant servant' uas on the ground of unsuit ability for

continuing in service, principles of natural justice ara

not attracted,

e, Shri Gupta, however, maintained that the Tribunal

has taken a contrary view in this behalf • In support

of this contention, he relied upon the decision reported

in ATC 1990 (Vol.13) 17 between UNION OF INDIA vs ,

ZA8ARSING BHAUANSIMH ZALA » That was also a case of

termination of service for furnishing false information

in the attestation form . and concealing the facts in

regard to his involvement in the criminal case.
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On coming to know about the concealment., his services uere

tarminatad without giving him an opportunity of making

representation ^in this behalf. This Tribunal held, that

the Principles of Natural justice uera required to be

fdlloued before terminating the services of the government

servant. Though it is stated that the petitioner had uorked

for about five years in that case, there is nothing to

indicate that he uas a temporary government servant • The

next decision relied upon by Shri Gupta is one. reported

in ATC 1991 (Vol.15) 273 between '"^RALAL LALNATH KOCHE

Us. DIRECTOR GENERAL, ORDNANCE SERVICE, ARF^ HEADQUARTERS.

That uas a case of termination ofi the services of a

probationer on the ground that he made a false declaration

or suppressed material facts during recruitment. It uas

held in that case that principles of natural justice uere

required: to be followed before terminating the services

of the probationer. It is, however, necessary to note

that-^in that case the order ^of termination did cast stigma

as it expressly stated that it is on account of furnishing

false information during recruitment that the (services

were being terminated. Hence, this judgment does not
I •

assist the petitioner,

9o .The next case relied upon by the learned counsel

for the petitioner is ATC 1B69 (Uol ,9) 699 between

R. l^ANOHARAN Ms, SENIOR SUPERIMTENDEiMT OF POST OFFICES,

^(^TIRUCHI RAPfiLLI AND ANOTHER, That was a case in which the
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services ugre terminated on the ground that tha Government

servant had secured appointment by producing a False

Scheduled Tribe certificate» It was held that termination

without complyina uith the principles of natural justice

IS illegal. It is necessary to point out that there is

nothing to indicate from the said judgment that it uas a

case of termination of a temporary government servant »

0 ♦ The next decision relied upon is one reported

in A.T.R, 1990 (l) C.A„T, 343 between [\1 .U . P RA3NNA N

Vs» UNION OF INDIA & ORS , That uas a case of termination

of an Apprentice Mechanic on the ground that he had

withheld in the Attestation Form the fact of pendency of a

criminal case against him» The Tribunal after considering

the facts and circumstances of the case felt that the

petitioner in that case should be given a chance by

reinstating•him as an apprentice mechanic reserving liberty

to take action against the petitioner for any misconduct

in accordance uith lauj if so advised. That decision uas

rendered having regard to the special facts and circumstances

of the case. It cannot be regarded as laying douin any

principles of lau. Another judgment relied upon by

3hri Gupta is the one rendered by the Principal Bench of

the Tribunal in 0 ,A, No,223/g0, That is also similar

to the decision reported in A,T,R. I 990 (l) C,A ,T. 343 ,

Paragraph 6 of the judgment in O.A. No ,223/90 makes it

clear that having regard to the facts and circumstances

of the case that the Tribunal felt that the applicant in

r that case should be given chance to prove his worth by

w
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reinstating him as Constable » The principle to be deduted,

according to Shri Gupta, from these cases is that the

principles of natural justice should be complied uith

uhan the right to continue in service of a temporary

government servant is being deprived of. Firstly ^ ue

are not satisfied that any such principle has been laid

down. Sacondly, such a vieu uould be clearly against

the law laid doun in Shukla's case and cannot be followed,

11 « Even though there uaa no obligation to comply

uith the principles of natural justice in this casej ue

find that there uas substantial compliance uith the

same in this case fcr the reasons to be discussed

presently ,

12, Ue have already noticed that the petitioner uas

a temporary government servant and his services

were terminated in accordance uith Rule 5 of the Rules,

It is also clear that the true reason for termination

of the services of the petitioner is that before his

appointment , he had concealed the fact of his involvement

in a criminal case even though he uas under a duty to
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disclose the same in the application form and the

attestation form before his appointment » He did so

even though there uas a uarning or caution issued to

the effect that failure to disclose information or

to suppress true information uould render the petitioner

ineligible for serv/ice in the Delhi Police » It is also

clear that in fact the petitioner had been acquitted

by the Magistrate , What uas taken into account is his

conduct in concealing information about prosecution uhich
1

I

rendered him unsuitable for further continuance in

service. Hence his acquittal uas not relevant«

In paragraph (iii) of the petition, the petitioner

has himself stated that on 10«3«1 986 5 he was directed

to appear before the Deputy Commissioner of Police Lines,

He has further stated that in pursuance of the order,

ha appeared before the Deputy Commissioner of Police

Lines and he uas told that he has concealed the

facts of his inuolvemant in a criminal case under the

Arms Act, To this question put by the Deputy Commissioner
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of Police he informed him th st ha hed bsen'a cquitt ed by

the Hon'ble Court in that casG murjh prior to his selection

and the fact of the acquittal in the criminal cssa ua3 told

by hirn to the Head Constable whom he had requested to fill up

ths attestation form and there uas, therefore^ no concealniBnt

on his part. It is further ststed that the Deputy Commissioner

of Policts told him that his seruices uere terminated and

f

deli'jsTsiJ the impugned order of terminationo This yould

indicate that bsfore the impugned order came to be passed,

an opportunity uas given to the petitioner to explain ss

to uhy he had concealed the relevant information in regard-

to his inuolvament in the criminal cas8» It is also clear

that the axplanation in this behalf uas also furnished by

him to the Deputy Commissioner of Police,,

13e Then 3hri Gupta argued that this can hardly be

opportunity
trestsd as a reasonable or satisfactory/ He submitted that

the ssquence in which the avermshts have been made by the

petitioner uould justify the inference that the opportunity

Was only a formality and tho authority had already kopt

the order ready and handed ov/ar to the petitioner. It

is nsceasary to point out that there is no such specific

suerment in the petition that the order uas kept ready

before he u as ask ad as to uhy he had concealed the information.
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The petitioner has himself stated in his rspresentst ion

to the Commissionsr oF Police, a copy of which he has

himself annexed uith the petition, in paragraphs 3 and 4

as followsS

/jv

"3, That on 10,3.1986 the petitioner ordsrod to

appear before the Deputy Commissioner of Police

LineSj and when the petitiorer appeared before

him, he enquired as to uhy the petitioner had

told a lia at the time of joining the service

by not disclosing thst the petitioner had sarlier

baen arrested in an Arms Act case of P.S. Kalkaji,

The petitioner respectfully stated that when the

attestation form uss givyen to him, the same uas

filled in by a Head Constable of the office and

on his enquiry regarding column No, 11, the

petitioner had told him that the petitiorer uas

inv/olv/ed in an Arms Act case of P.S, Kalkaji in

which case he has already been acquitted honourably

on 12,9.83 by Shri U.K. Shali, Mew Delhi.

The petitioner does not know as to uhy the

Head Constable did not mention it in the said

column and there uss no concealment of facts on

his part."

"4. That worthy O.C.P. Lines after hearing the

petitioner immediately ordered the termination

of his services under sub rule 1 of the Rule of
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the Central Ciwil Seryices (Tetriporary. Service)

Rulesj 1965, A copy of the order of termiretinn

is enclosed herauiith".

It is clear from, the statertsent made by the petitioner
;

long before the pfessnt application uias filed before ths

\

Tribunal that he had disclosed to the Commissionar as

to uhst happened before the Deputy Commissioner of Police

Lines uho had anquired as to why he had told a lie at

the time of joinir^ the service by concealing information,

about, his involvement' in a criminal csse^ The petitioner

explained to the Deputy CommissionBr of Police Lines

thet ha had disclosed the fact of his involvament in a

criminal case to the Heed Constable whom he had requested

to fill up the attestation form and it is he uho did not

insert such an information, Uhat is importent to notice

is the statement of the pstitioner that tha Deputy Commissions r

after haaring the petitiorsr immediately ordsrad ths

termira tion of his services. These facts make it clear that the

petitioner uas given an opportunity of sxplaining as to why he

had concealed the relevant information in regard to his
fs^
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inuolv/srnent in a criminal case. The petitioner hsd

availed the opportunity and uhatevsr explanation he

uished to offer he did offer. The Deputy Commissioner

of Police Linea after taking into account his explanation

th® impugnsd order of termination cams to be passad.

It is necessary to note that hs did not stats that

hs was- not given an opportunity. That uould have

bean the foremost ground if there uas truth in the case,

Hencs, it is clear that hs u;as given an opportunity^

It is, houevsr, to be examined if this uas a reasonable

opportunity or not. There is no hard and fixed rule

in this behalf. The extent and nature of opportunity

depends on the facts and circumstances of each cassa

The facts in this case are admitted^ namely that th©

petitioner had concealed the relevant information

uhich-:h8 uas required to furnish sbout his involvement

in a criminal case in the application form and the

attestation form. The petitioner knew that the trus

information has not been given, What he has stated

bfflfore the Deputy Commissioner of Polica is that ha

gave the true information to the Head Constable and

it is ha uiho had failed to corractly fill up the form.

There is no other explanation even noUo Ths petitioner



r j

y

SRD

251192
27^92

20 -

is admittedly a matriculates l^e knew what uas written

in the application uhich ha had signed. Having regard

to the facts and circumstances of the case, it is not

possible to, taks the vieu that the opportunity ,afforded

to the petitioner uas not reesonable, Ue are satisfied

that reasonable opportunity was given.

14, For the reasons stated above this petition

fails and is accordingly dismissed. No costs.

(r.K, RA3GTOA)
MEFIBER(A)

(U,3'. .f^ALII^IATH)
CHAIRMAN


