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" _JUDGRENT ( ORAL ) | L S
( By Hpn‘bls Mr.-Justice V;S. Malimath, Chairman)
The.petitioﬁer, Shri Khazan Singh, Qas éppoinfed as é ,
Constable (Driver} in %he police départment of the Delhi |
r Administraticn on a tempofary basis and was governad by Rule
| y ‘ ' -

5 of.the Central Civil Services (Temporary.Service<}ﬁules,1965

(hereinaftgn'referred to as 'thé Rulgs‘).. The Oeputy ]

.Commissioﬁer of Police made an order on 10.3.,1986 in exercise’

of tﬁe pouwers conferred on him under sub~-rule {1) of Rule 5

of the Rules termimating the services of the petitioner

tendsfing pay and allpouwances for a period of ﬁns mont h

in lieu of motice, It is the said ordar that is challenged

by the petitioner in this petition.

\ | 2, Shri G.D; dubta, learned cauns;l for the
petitionsr submittad that ' though the impugned order is K

an innocuous gne and does not cast any stlgma, if we

T éw//llft the veil, it would become clear that the petitione:
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was terminated on the ground that-ha Ead ccﬁcealedv'
infopmatiéﬁ about his having bead prosecuted for a criminal
oFfence and not on thé:grgund of Qnguitability. Hence,
it\gas contended fhgt thé‘réspéndént acted‘illegally in'
terminating the serviﬁeé'of tﬁevpefitiaser uithou£ giving
him aﬁ dgportuﬁity to shou Caﬁég. This éontantiﬁn cannot

be accepted as it is concluded by the ‘latest judgment

of the Supreme Court repnfted in Judgement Today 1991 (ﬁf

S.L.. 108 betueen Stéte of Uttar Pradesh & fAnpther Vs.

KLaushal Kishpre Shukla which has been follouwed by the

principal Bench of the Tribumal in 0.A. 94/87 betusen

3

Tej Ram Vs, Union of India & Others. But it was contendsd

by shri Gupta, firstly, that the judgment of the Supreme

Court in Shukla's case is not applicable to the present

. , ‘ o . as o
case and, secondly, an the ground that/the said decision

is in conflict with the earlier judgment of the Supreme

Court in the case reported in AIR 1974 S.,C, 2192 betueen

Shamsher "Sinoh. Vs. State of Puniabiand another, we should ~

not follow the judgment in Shukla's case rendered by a

bench oF'three_judges. e shail; therefore, carefully

examing these dscisiong

3, : K.K. Shuklé's case daalt uith.the case of a
temporary servant governed'by the U.P. Tempérary Gouérnment

Servant (Termination of Services] Rules, 1975 which are in

pari materia with the 'C.C.5. (Temporary Services)Rules, 1965,

-

s
.
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Hence, /principles laid down in Shukla's case

would govern similar cases arising under the C,C.S.
{(Temporary 3ervice.) Rules, In paragraphs 6 of the

~judgment; it is observed as follous:

fUnder the service jurisprudence s temporary
employee has no righ£ to hold the post

and his seruicés are liable to be terminated
in accordance with the relsvant service rules
and the terms. of contract of service, IFf on
the-paruéal of the character roll entries

or on the basis of preliminmary inguiry on
the allegations made against an employss,

the competent authority is satisfied

that the employee is not suitagble for the
service whereupon the services of the
temporary employee are terminatad, no
exception can be taken to such an order of

tarmination.®

In paragraph 7, the Court has further held as under:

o tempérary Govt , servant has neo right
to hold\ﬁhe post, his services are liable
to be terminated by giving ﬁim one menth'is
notice without assigning any reason either
under the terms of the contract providing
for such termipation or under the relevant

statutory rules regulating the terms and

/

r conditions of temporary Government servants. A
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temporary Govt. servant can, houwsver, be

dismissed from service by way of punisbmant.,
Whepever the competent authroity is satisfisd
that the work and conduct of a temporary sgryant

~is not satisfactory gr_that his_continuepce in

seryice is not in public interest on account of

his unsuitabd&lity, misconduct or inefficisncy

{lunderlining is ours) it may either terminate his

services in accordance with the terms and conditions

of the service or the relevant rules or it may decids

to take punitive action against the temporary Govt,

sarvant in accordance with the provisions of Art,311

of the Copstitution. Since, a temporary Govt,
servant is also entitled t& the protection of
Article 311(2) in the same manpner as a parmaneﬁf
Govt. servant, very often, the guestion arises

" whether an order of termination is in accordance
with the contract of service and relevant rules
regulating the temporary employment or it is by
way of punishment., It is nouw well setiled that
the form of the order is not conclusive and it
is open to the Court to determine the true pature
of the order. In farshotam Lal Dhingra Vs. Union
of India, a Constilution Bench of this Court held
that the mere use of expressions like "terminate
Ydischarge! is not conclusivé and in spite of the
af such‘expressions, the Court may determine
the trues nature of the order to ascertain whether
the action taken against the Govt. servant is

4ﬂ” punitive in nature, The Court further held that

or

.use




in determining the true npature of the order the
Court should apply two tests, namely, (1) whether
the temporary Govt. servant had a right to the
post or the rank or {2} whether he has.:been:
visited with evil consequences% and if either of

the tests is satisfied, it must be held that the

grder of termination of a temporary Govt, servant

is by way of punishment, It must be borne in mind

that a temporary Govt. searvant has no right to hold
the post and termination of such a Government
servant doses not visit him with any evil conssguences,

The evil conseguences as held in Parshgotam_Lal

Dhinora’s case do not include the termination af

services of a temporary Govt, servant in accordance

with _the terms and conditions of service, The vieuw

taken by the Constitution Bench in Ohingra's cass

has been reiterated and affirmed by the Constitution

Banch decisions of this Court in The State of Orissa

and anr. V, Ram Narayan Das, R.C, Lacy Vs, The State

of Bihar & Ors., Champaklal Chimanlal Shah Vs, The

Union of India, Jagdish litter Vs, The Union of India,

. A.G. Benjamin Vs, Union of India, Shamsher Sinch &

Anr, Vs. State of Punjab, These decisions have been
discussed and followdd by a three judge Bench in

State of Punijab and anr, Us. Shri Sukh Raj Bahadur,

In paragraph 8 the Court has further said as

follous =




"As already observed, the respondent being a

temporary Lovt. servant had no tight to hold the

post, and the competent authority'terminated his

- ‘services by an innocuous order of termination Without

SREE 00802t I0RR:00 TAT" ol pondent For Any

.miscunduét. The inquiry uwhich was hegld against the

respondent was prelimipary in nature to ascertain

the respendent's suitability'and gcontinuance in
'1' service., There was no element of punitive proceedgins
as no cﬁarges had bsen framed, no inquiry officer uwas
appointed, no findings were recorded, instead a
preliminary ipguiry wes held apd on thé rasport of
‘the preliminary inquiry the competent authority
tearminated the respondent's services by an innocuous
-ordar in accordance with the terms and conditions
of 'his service, .Mere fagt that prior to the issue
of order of termination, an inquiry against the
rgspbondent in regard to the allegatinns of unauthorised
audit of Boys Fund, was held does not change the nature
of the order of termination inte that of punishmgnt |
as after the p;eliminary inquiry the competent
authority took no steps to punish the respondsnt
instead it exercised its powsr to terminate the
respondent's serviées in accdrdance with the contract

of setvice and the Rules®,

The following observatiors in paragraph 11 of the judgement

ars very pertinenti-
flde have referred to the above decisiaons. jn

47%/, detail to dispel any doubt about the corresct
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position of law, 1t is erroneous te held that
where a preliminary enquiry into allegations
against a %amporary govt, servant is held or

where a disciplinmary enquiry is held but

dropped or abandoned‘beﬁora tha issue of ordef

of terminatioﬁ, such order is necessarily punitiue'

in nature,"

That was a case in which the High Court had quashed: the

‘order of tsrmination on tha ground that the petitioner

in that case was not gylven an opportunity of bsing heard,
The Supreme Court reversed that decision on the following
Teasons ie

“In the instant case the respondent was a temporary
Government servant. and there was advarse report
régarding his work which was reflected in the
adverse remarks made for the yegar 1977=78. The
competenc authority held a'preliminary ihquiry in
carrying out unauthorised audit of Boys Fund of -an
educatiunal institution, on result of the preliminary

. enquiry no charges uere framed acainst the feapundant,;no

offiger was appointed for holding the departmental
- inquiry 1nstead . the competent authority choss to

terminate the respondent's services in exesrcise of

. its powers undser the terms of contract as well as
under ﬁhe relevant rules applicable to a temparary
Govt. servant, It pever intended to dismiss the
respondent from sefvice. Holding of preliminary
ingquiry does not affect the nature of the termination
order, The allegations made against the respandsnt
contained in the counter affidavit by uay

of a defence filed on behalf of the appellants

alén do not change the nature and character

)?L/ of the order of termination., The High Court

failed to consider the question in proper :




B

N

parspective and it interfered with ths order
of termination in a casual manner .
4 . What becomes clear on a careful reading of the

judgment is that if the order of termination of a

temporary govardmant servant is made in accordance with the
rules or conditions of service and does not cast any
stigma, the guestion éF giving reasonable opportunity

or complying with the principles of natural justice before
passing the order of termination does not arise, It has
been clearly laid down that it is for the competent
authority to'decide on the facts and circumstances of the
case as to uhsether it should exercise the power of
termination in accordance with the rules governing
termipation of a temporary employee or to proceed to punish
him for misconduct. If it opts to punish the temporary
Qouernment employee for his misconduct, then it has to
give a reasopable opportunity of shouing gause., It is

open to competent authority not to take punitive action

but to proceed to fsrminata the sarvices of the temporary
government ssrvant in accordance with the rules or
conditions of service. 1In such an event, the.question

aof giuing an opportunity to show cause does not arise .

If the order itself casts a stigma or gives a hlameworthy
conduct of the delincuent official as the reason for

termination, reasonable apportunity has to bs civen of

1ﬂh,ShOUing cause in the matter,
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S, It ues contended by Shri Gupta that the judgment
in Shukla's case rendered by a bench of thrse judges

is inconsistent with the decision of the constitution
bench in Shamsher Sinpgh's case and that, theréfore, Wwe

\
\

should not follow the decision in Shukla's case, Our

atiention was draun to paragraphs 63 to 66, 7% and E0 in
the judgment of Shamsher Singh's case. The judgment of
the Supreme Court in'Shukla's‘case mekes it quite clear
that it was rendered after revieuwing the earlier decisions
of the Supreme Court including the judgm?nt of the
Constitution Jemch in Sémsher Sing's case. We do not find
any inconsistency either, When the Suprems Court after
revieuing the sarlier deoisions explains as to what thése
decisions have laid down the interprstation of the earlier
judgment is binding on us.  The judgment in Shuklé’s
B case clearly 4axbl§ined as to what has been laid down in
the earlier decisioné~ That being the position, it usuld
not bs open to us to examine and say that the view taken
by the 3upreme Court in this behalf in.Shukla's case is ..
inconsistent with the law laid doun by the Constitution
Bench in ngéher Singh's case. We are bound under Art . 149
of the Constitutionlto follow the law as sxplained in

Shukla's case,

6 . It was also urged that a differsnt view has been
" expressed by the Suprame Court in two subsecuent decisions
reported in IT 1991 (3) S.0. 6 betuesn SHRI OF PRAKASH
| GDEL' Vs, THE HIWACHAL PRADESH TOURISH DEVELORFENT

/ﬂJ,CORPGRﬂTIGN LTD, SIMILA & ANR, and the decision in
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1991 (1) SLR 756 between BABU LAL Vs, THE STATE

OF HARYANA & GRS, Both these decisions are by Civision
Bench of two Members and cannpot be pre?erred to the decision
in Shukla's case renderad by the bench of threse judges,

We do not also find any inconsistsnoy,

M?. it Wwas next submitted by the learned counsel Fof
the petitioner that this is not a case of termimation for
mis=conduct, the conduct which has besn taken inte
account for terminmating the services being one ‘anterior to
the appointment of fhe petiticner. As the petitioner is
deprived of his right tq continue in service as a temporary
government employee, it was urged with considerable
emphasis that the principle aF sudi alteram partem aczs
does not
attracted. Though the impuged order/state the reason for
termination, if we 1ift the veil, it becomes clear that the
truefeaSOH for termination is that he concealed the
information ab;ut his invelvement in a criminal case aven
though he had a duty to furnish this information in the
application and attestation form. The petitionar bhas
statéd so and if is not denied in the counter affidavit,
On the contrary, this has been stated as the reason for

coming to the conclusion that the petitionef does not

deserve to continue in service, The question for consideration

the
is whether/principles of naturgl justice uwere in these

circumstances recquired to be folloued. , In Shamsher Singhfts

case it has been laid doun that opportunity to shouw cause need

not be given before terminating the services of a

temporary governmant servant when action is taken as psr

@F-rulas, if no.stigma is attached and termination is not

- | |




by way of punishmsnt."ﬁd5ittedly, no stigma is attached,
The petitioner‘s‘counsel has taken the étand,that the
termination is not for miscondpct. Termination of service
of a temporary Government servant on the groundiof
unsuitability és held in Shamsher §ingh's case does not

call for an copportunity tc show causs, As the pétitioner

had concealgd information about his involvemsnt. in
the criminal case which came to the nﬁtice of the competént
i ;uthofity after the appointment of the petitioper, it is
stated in the.rEply that the patitionér was found to be
iﬁeligible for the post, The infersnce drawn is that the
petitioner vho had concsaled material information before
appeintmant is'unsﬁitable for coptinuance_in service, It
is, therefore, clear that.this is not a case of punitive
action for misconduct, As termination of the temporary
government servant uas-on‘the ground of unsuitability for
continuing in service, principles of natural justica‘ars

not attracted,

8, shri Gupta, however, maintained that the Tribunal
has taken a conﬁrary view in this behalf., In support

of this contention, he relied upon the decision reported
in ATC 1990 (Vol . 13) 17 betueen UNION OF INDZA  wvs,
ZABARSING  BHAVANSINH ZALA,  That was ale a case of
termipation aof serQice'For furnishing false information

»

in the attestation form. and concealing the facts in

q]rregard to his involvement in the criminal case,

7
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On coming to know about the concealment, his services wers
terminatsd'uiéhout giving him én opportunity of making
'representation in thié behalf . 'fhis Tribundl held that
the- Principles'pF-Natural Justice wera required to be
?dlloued;befare términaﬁing the sarpices 5? the'governmenf
servant, Though it iélstated thgi the pétitioner had qo?kéd
for about five years in that caée, there isvnotﬁing to
, ; indicate that he was a témpqrary governmenf servant , The
L E next debision relied upon by Shri Gupta is one. reported
in ATC 1995 (Vol.15) 273 betuesen HIRﬁLALA LALNATH KOCHE
" : - ys, DIRECTOR GEWERAL, ORONANCE SERVICE, ARMY HZADOQUARTERS,
B - That ‘was a case of terhinaticn'ofnthe sarvices of a
; ‘ . brobationéf on téa groqnd that he made a false deélaratioﬁ
' or suppressed material Factg'duriné rgpruitment. 1t uas
held in that caée that principles'of naﬁﬁral justice uers
" » reqﬁiredf' to be'follqued before terminating the services
| .- of the pfobationer, It is, however, necessary to note
that. in that case the order of termination did cast stigma
L as it\ekpressly statedAthat it is on account ofvfurnishing
false information during recruifment'that~the,services
were bsiﬁg terminated ., Hence,:this judgment does ﬁot
'éésist the petiﬁioner. I
9, . The next case relied upon by tha lesarned counssl
for the petitionsr is ATC 1969 (Vol.9) 629 betueen
R. MANDHARAN Vs, sa&ioﬁ SUPERINTENDENT GF pOST OFFICES,

1nQTIRUEHIRQPﬂLLI “AND CANCTHER, That was a cése in which the

/




services wgre terminated on the ground that the Govsrnmenf
servant had secured appointment by producing a false
Scheduled Tribe certificate, It was held that terminatién
without complying with the principles of natural justice

is illegal, It is necessary td point out %hat there is
noething to indicate from fhe said judgment that it was a

case of termination of a temnorary government servant .

10, The next decision relied’ upon is one reported

in ALT.R. 1990 (1) CLA.T, 343 betwsen N.V, PRASNNAN |
Vs , UNIGN OF INDI& & CORS, That was a case of termination
of an apprentice.Mechanic on tha‘ground that he had

withheld in the Attestaticn Form the fact of pendency of a
criminal case against him, The Tribunal after considering

the facts and circumstancses of the case felt that the

netitioner in that case should_be given a chance by
reinstating him as an apprenfice mechanic reserving liberty

to take action against the petitioner for any misconduct

in accqrdanca'with lau, if so advised, That decision was
rendered having regard to the'speciél facts and circumstances

of the case, It cannot bé regardeﬁ as laying doun any
principles of lauw, Another jﬁdgment relied upon by

Shri Gupta is the one rendered by the Principal Bench of

the Triguhal in 0.. No.223/90, That is also similar

to the decision reported in A T,R, 109C (5} CALT., 343,
Paragfaph 6 ef the judgment in U.A. No ,223/90 makes it

clear that having regard to the Facts and circumstances

of the case that the Tribunal felt that the applicant in

qwr-that case should be given chance to prove his worth by



reinstating him as Constable, -The principle to be dedube@
according to Shri Gupta, from thess cases is tﬁat the
principles of natural‘justice should be complied with

when the right to continue in servioe of a tempcr?ry
government servant is basing deprived of, Firstly, us

are not satisfied that any such principle has bgen laid
down, 3Yecondly, such a view would be Clea?ly against

the law laid down in Shukla's case and cannot be followed,

11, Even‘though there was no obligation to cdmply;
with the principles of natural'jﬁstice in this case, ue
find that there was substantial compliance with fhe
same in this case Fgr ths reassons to be discussed

presently,

12, We have alrsady noticed that the petitioner uas
a temporary govarnment servant and his services

were terminated in accordance uwith Rule § of the Rules,
It is 2lspo clear that the'true reaspn for termination
of the servicas ﬁf the petitioner is that before his

appointment , he had concealed the fact of his ilnvolvement

in a criminal case sven though he was under a duty te




S~

disclose the same in the application form and the
attestation form before his appointment . He did so

even though there was a warning or caution issued to

the effect that'failure to disclose informaticn or

to suppress true information would render the petitioner
ineligible for service inthe DelRi Police. It is also
clear that in fact the petitioner had been acguitted

by the lagistrate, What wss taken into account is his
conduct in‘COncealiﬁg information abcut prosecution which
rendered him ynsuitable fer Further»continuance in
service, Hence his acguittal uaé not relevant,

In paragraph (iii) of the petition, the petitioner

has himself stated that on 10,3,1986, he was directed

to appear before the Deputy Commissioner of Poclice Lines,

He has further stated that in pursuance of the order,

"he appearesd before the Deputy Commissioner of Police

Lines and he was told that he hes concsalsd the

facts of his inveolvement in a criminal case under the

arms Act, To this qusstion put by the Deputy Commissioner
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of Police he in?ormedlhim th et ha hed been\acquitted by

the Hon'ble Court in that-case.much prior to his selection

and the fact of the acquittel in the criminal cese was told

by him to the Head Constable whom he Had requested to fill up
the attestation form and there was, therefore, no conceslment
on his part, It is Furthér statad that the Députy Commissioner
of Folice'told him that his services uere terminated and
déliuérﬁﬂthe impugned mrder_é? termimation, This would
indicate that before the impugned order came to be passed,

an opportunify was given to the petitioner to explain as

to uwhy hé had éoncgaled,the raleyant information in regard

to his involvement in the criminal case, It is alsc clsar |

[}

that the explanation in this behalf was also furnished by l

.

him to thse Deputy Commissioner of PFolics,

ry

|
i , _ |
13, Then Shri Gupta argued that this can hardly be ‘
‘ opportunity |
trested as a reasonable or satisfactory/ He submitted that
the saguence in which the averments have been made by the
petitioner would justify the inference that the opportunity
was only e formality and the authority had already kept
the order ready and handed over to the petitioner. It
is recessary to point out that there is no such specific

sverment in the petition that the order was kept ready

qb‘ before he was asked as to why he had concesled the information,



The petitioner has himself stated in his repressnts ion

to the Laoammissioner of Pblice, a copy of which he has

himself annexed with tha petition, in paragraphs 3 and 4

as followss ~

"3, That on 10,3.1986 the petitioner ordersd to
. abpear before the Deputy Commieéionér of Policse
\;;j : Lines, and when the petitiorer appeared before
| nim, he enquirad as'thuhy the pptitioner had \
p told a lie at the time of joiﬁing the service -
by not disclosing‘that the petitioner had earlier
been arrested in aﬁ Arms Act case of P.S, Kalkaji,
The petitibner ;@spectfully steted that when the
attestation form.uas given to him, the same was-
filled in by a Head Constabia of the office and

on his enquiry regarding'coluhn No, 11, the

petftionaf had teold him thatlthe_petitiomar was
involved in an Arms Act cese of F.S5., Kalkaji in
which case he has alreadyAbeen écquitted honourably
on 12,9,83 by Shri V.K, Shali, M.M, New Delhi,

‘The petitioner does not know as to why the

Head Constable did not mention it in the said
column and thare was no conceslment of facts an

his pgrf."

%4, 'fﬁet uérthy D.C.F, Liﬁes after he aring the
petiticner immediately ordered the termimation

/?r of his services under sub rule 1 of the Ruls of
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the Central Civil Services (Tempofary,Seruice)
Rules, 1965, A copy of the order .of termire tian
is anclosed hersuith®,
It is clear from the sﬁatement made by the petitioner
long before the present application was filed before the
Tribunal that.he had disclosed to the Cnmmissioner as
to uhat happened befecre the Depﬁty Commissioner of Police
Lines who had anquired as to uhy he had told & lie at
the time of jpinirg the service by concealing information.
about. his indolvemenéiin a criminal case, The pstitioner
explzinad to the Deput; Commissioner of Police Lines
thet he had disclosed the fact of his involvement in a
criminal case to the Head Constable ghom he had requeétgd

to fill up the attestation form and it is hs who did not

insert such an information, What is importent to notice

|

is the statement of ‘the petiticrer that tha Deputy Commissiorer

after hearing the petitiorer immediately ordsred the

termira tion of his services, These Facts maka it clear that the

petitioner was given an opportunity of explaining as to why he

had concealed the relsvant information in rsgard to his

|
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involvsment in a criminal case, The petitioner héd
availed the opportunity and uhateva; explanation he
wished to offer he did offer, TVhe Deputy Commissioner
of Police Lines aefter taking intp account his explanstion
the impugned order of termination came toc be passsd,

It is necassary to note that ha did not stats that

he was not given an opportunity., That would have

ba@n the foremost gr&und if there was truth in the éase.'
Hencse, it is clear ﬁhat he was giy@n an opportunity,

;t issy houévsrg to be esxamined if this was a reasonable
cpportunity or not, There ig no hard and fixed rule

o

in this behaif. The extent and nafdre of opportunity

depends on the facts and circumstances of each cass,

The facts in this case are admitted,<namely that tﬁa
petitionar héd concealed the relevant information

which'he was reguired to furnish shbout his iﬁvolvement

'ina criminal case in the application form and thea
ottestation form, The petitioner knew that the true | i
informetion has n@t bean given, What he hes stasted

before the Deputy Commissioner of Police is that he

gave th

o

g true informaztion to the Head Constable and

[.

t is he whe had failed to cofrectly Fill up the form,

@V’There is no other explanation even now, The petitiocner
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is aamittedly e matriculate, He knew what was written
iﬁ the application‘uhicﬁ he had signed, Having ragard
to the facts and circumstances of/the‘caSeg‘;t is not

Possibie to, tgka the vieu gﬁa{ the Gpportunityiéfforded

to the psetitioner was not reasonsble, We are satisfied

)

that reasonable opportuniﬁy waé given,

14, " For the reassons stated sbove this petition )

fails and is accordiﬁgly dismissed, No costs.

ot
‘ (VeSe MALIMATH)
MEMBER (1 o . © CHAIRMAN




