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The applicant before us was given an ad hoc prornDtion

as Superintendent in, the Delhi Administration by an order

dated 21.10,1987 for a period of six ninths or till the

post is filled up on regular basis, whichever occurred

first. Having regard to the exigencies of service the

appointment came to be renewed from time to time and
i

the last _ad hoe appointment on the same terras came to be

made on 27,10,1988. But before the es^iry of the term of

ad hoc appointment, the applicant was reverted by the impugned

order dated 8,2.1989 (Annexure P-4) . It says that his reversion

to the post of Deputy Superintendent will be with iranediate

effect, and he was directed to report t© Joint Director

(Administration) for further orders. By another order made

on the next date i,e. 9.2.1989 by the Director (Social Welfare)

under Rule 10(1) of the CCS (CC&i\) Rules, 1965, he was k^t

under suspension from the post of D^uty Superintendent pending

investigation of Criminal charges levelled against the applicant.

The applicant in-voked the jurisdiction of this Tribunal under

Section 19 ©f the Act and filed this Original Application on

2.3.1989. If we look at the prayers, it becomes clear that

what he has prayed is for calling of the records both in regaxrd
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to his reversion and in regard to his suspension. He has prayed

for quashing of the order of reversion dated 8.2,1989, But,

there is no specdfic prayer in the Application challenging the

order of su^ension as such. After the Original Application
)

was filed/ the applicant# relying upon a siJbsequent event,

requested the Tribunal for an early hearing of the Application,

While doing so, he relied upon the communication from the

Injector VII Crime Branch to the Director, Directorate of

Social V^lfare, Delhi Administration, wherry it was inS^rmed

that the case against the ^plicant was investigated and it

was found during the investigation that there was not sufficient

evidence to prosecute the concerned official. It is in this

back ground that the case has been treated as untraced. There

is however a suggestion that departn^ntal action may be taken

againsttiie official concerned. Though this subsequent event

hag been relisd upon, it is only for the purpose of secuiring

early hearing ©f the Original Application and not seeking

amendment of the Original Application, to challenge; the order of

susp©asion or for praying that the order of suspension may

be deemed t© have been vacated requiring the authorities to

reinstate the applicant. The position, that emerges therefore

is that there is n© prayer of the applicant questioning the

correctaess of the order of su^ension or praying for a

direction to treat the order of su^ension as having lapsed

and to restore him t© the position which he heM before his

suspension.

The learned oDunsel for the applicant Shri Siiyam Babu

did, however, ehall^ge the order of suspension during the

course of the argvments in addition to advancing arguments

on the validity of the order of. reversion. Even though, there

is no prayer in regard to the suspension of the applicant,

VP shall deal with his contentions.
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The principal argument of the learned counsel for

the ^plicant is that the applicant having been suspended

solely on the ground that a Criminal case against himis under

investigation by the police,, the police authorities themselves

having reported that there is n© evidence to prosecute the

ODRcerned official, the order of su^ension automatically stood

vacated and the applicant became entitled to be reinstated

in service. In support of this contention, reliance was pieced

on two decisions, one of the Orissa mgh Cburt and the other

of Rajasthan High Cburt« 1976 Labour and Industrial Cases,
respectively«

1503 and SIR 1980(3) 220/ The observations made in these tvo

judgments prima facie support the stand taken by the learned

ODunsel for the applicant that once the Criminal investigation

resulted in a finding that there is no case for prosecuting

there is automatic termination of suspension. With great

respect we find it extremely difficult to accept this view.

Firstly, we must bear in mind that the position, so far as,

the applicant is concerned is governed by the statutory provision

ocntained in Rule 10(5) (a) of the CCS (CC&A) Rules, which

reads s

"10(5) (a) . An order ^f suspension made or deemed to

have been made under this rule shall oDntinue to

ronain in force until it is modified or revoked by

the authority con^jetent to do so".

The clear effect of this statutory provision is against

the proposition advanced by the applicant relying upon the

tw® judgements aforesaid about automatic revocation of

the order of suspension. The statutory provision requires

the competent authority to modify or revoke the order of

suspension® It says that the order of suspension shall

continue to remain in force until it is modified or revoked.

There is n© scope mder the rules, in question, for automatic

revocation of the order of suspension. An express order for
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modiifying or revoking the order of suspension has to be made

by the oorapetent authority. That the police authorities earne

to the conclusion that it is not possible to prosecute the

person concerned for want of evidence does not mean that the

competent authority is bound to rewke the order of suspension.

It has to apply its mind to the question as to whether the order

of suspension should be re'voked or not. It is also necessary

to point out that the terms of the order of suspension (to n®t

warrant the inference that it provides for automatic

revocation of the order of suspension on the police authorities

coming to the conclusion that it is not possible to prosecute

the ^plicant for warit of evidence. The order of suspension

does not state that it will remain in force upto a particular

time such as the date when the police authorities report

that it is not possible to prosecute® The order of suspension

adverts to the criminal investigation as a reason for keeping

the applicant under ^susperisldiiv -» is ^ terminus for

the orderof termination. Therefore it is not possible to hold

that there was automatic termination or suspension v^hen it was

found that it is not possible to prosecute the applicant for

want of evidence.

Another argument of the learned counsel for the

applicant is that the suspension .having been made in the light

of the criminal investigation against the applicant the police

authorities having reported that it is not possible to prosecute

the applicant for want of evidence, the competent authority

was reqxiired to apply its mind as to whether the ord®r of .

suspension ©hould be irodified or revoked by the ooir^jetent

authority under Rule 10(5) (a) of the Rules. This is a

valid contention and we should acc^t the same. As the

orderof suspension v/as made pending investigation, it was

the duty of the conpetent authority to apply its mind within

a reasonable time as to vjhether it is necessary in putalie
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interest to csontinue the order of suspension or as to

whether it should be nodified or revoked. It was explained

to us by the learned comsel for the respondents that the

matter is being looked into having regard to the suggestion

made by the Crime Branch that the departmental action may be

taken against theofficial concerned and also having regard

to the views expressed in the files by the s\¥>erior authorities.

The osnsnunication from the police authorities having been receiv

ed in October, 1990, it is not possible to take the view that

there is undvie delay on the part of the authorities in taking

appropriate decision on the question of revocation or

raodifieation of the order of suspension. Having regard to the

circxanstances, we consider it appropriate to call upon the

concerned authority to apply its mind one way or the other

in regard to continuance or otherwise of the suspension order.

Learned counsel for the respondents sxobmitted that reasonable

time be granted for the respondents to look into the matter.

In our opinion it is enough if we grant six weeks to take the

decision in tbj.s regard.

We shall now examine the contentions raised ^idth regard

to the validity of tha order of reversion. It is necessary to

bear in mind that the applicant xvas not regularly promoted

to the cadre of Superintendents. It was only an ad hoc

3$)pointraent for a period of six months pending filling up of

the vacancy on regular basis. Hence, it is obvious that

the applicant cannot claim status or privilege of a Government

servant, who has been regularly promoted to the post. The

contention of the learned counsel forthe applicant is that

though the language errployed in the order is innocuous and does

not cast stigma on the applicant, if we lift the veil, it will

be seen that it is only a device to conceal punitivd action.

It caanot be disputed that the fact that the language enployed

is innocuous one. The learned cxjunsal for the applicant

submitted that the stand taken by the respondents in the counter

0
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affidavit establishes that the real reason why the applicant

was reverted to the lower post is that the authorities have

taken the vie^^ that the applicant is guilty of serious misconduct

such as misappropriation of public funds. If the applicant

was able to satisfy us that the order is really punitive

in character, there would have been scx>pe for interference.

The relevant files were produced before us for our perusal

during the course of the arguments. On a perusal of the same,

V/e notice that several charges levelled against the applicant

were examined and it was felt that the matter was so serious

that a thorough criminal investigation was essential and that

disciplinary inquiry will not meet the ends of justice. It was

felt that the ^plicant should be prosecuted far criminal

offences. It had also been noticed that the applicant was

holding oniy an ad hoc promotion and not a regular promotion

and that his term would have expired within about t^-ro months.

The reply given by the respondents as also the records

clearly indicate that no decision vjas taken holding the applicant

guilty of misconduct. The decision was taken only to the

ef !:ect that there is prima-facie case made out for being

inquired int© both in disciplinary pjo ceadings as alss in

crirainal proceedings. In other words# the decision taken was

to hold an inquiry. As there was option for them to hold a

disciplinary inquiry or to hold a criminal inquiry, they

preferred to hold a criminal inquiry. Tliis is^ therefore,

not a case where it can be said that the applicant was held

guilty of misconduct® The basis of reversion is not a finding

of guilt against the applicant but a finding that tte re is a

prima facie case for investigation as to v^ether the applicant

was guilty of misconduct or not. We have, therefore, no

hesitation in taking the view that the order of reversion is

not really pxinitive in character^
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Even if the order of reversion is not punitive in

character, as the applicant was entitled to continue as an

adhoc appointee fcr the rest of the period of the order of

appointment, there should be a valid reason justifi'ing

the termination of the same and reverting him t© the lower

post. The Supreme Cburt has in AIR 1978 SC 1979 held

that the authority casinot act arbitrarily and there should

be a valid reason to support their action. We find on a

perusal of the records and the stand taken by the parties

that the order of reversion was made in the context of the

material which came before the authorities that there are

serious allegations ©f misconduct, which require t@ be looked

into and inquired. At that time, the applicant was holding

the appointment only on an ad toe basis, A decision was

taken to have the case examined if he could be prosecuted

for criminal offences. Though the question of disciplinary

inquiry had come up for consideration# it is obvious that it

was felt having regard to the gravity of the misconduct, the

holding of disciplinary inquiry was not found to be better

alternative® As the remaining term of ad hoc appoint3ment\ifas

a short one and as the continuance of the applicant was not

found to be in pxablic interest, it felt that it was more appro

priate that the applicant is reverted to a substantive post and

then su^ended from that position pending investigation by the

criminal court. The reasons assigned in the circvirastances

are valid reasons and are in pxafelic interest. Therefore,

it is not possible to declare the action of reverting the

applicant as arbitrary, Th© order of reversion in the

circumstances is not liable for interference.

This Application is partly allowed. The respondents

are directed to take a decision on the question of revoking

or modifying the order of suspension within a period of six

vjeeks from this date. It is' made clear that if the authorities

/decide to hold the disciplinary inquiry against the applicant#
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th^ are entitled to take all factors into acooxint v^ile

taking the decision in regard to oontinu.ance of the order

of suspension. Let a copy of this order be sent to the

Respondents., N© costs. ^

SRQ

(O.XeCHAKR.\WRTY) ( V«3 .mLIMevTH )
MSMB ER( A) RMAN


