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IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI (b

O.A. No.” 438/89 & 199
T.A. No. pa 2064/89

DATE OF DECISION_26, 10,1990,

Shri R,S, Srinivasan *Potiti x Applicant

- Shri V.P, Gupta, Advocate for thexBetitronerisxApplicant
: ‘ rsus ‘
Uni £ I - : ,
| nion o ngfa through the Respondent |
Shri P,H, Ramchand ang =n sion Advocate for the Respondent(s)

The Hon’ble Mr.  PeKe Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. D.K, Chakravorty, Administrative Member,

1
2.
3.
4

Whether Reporters of local papers may be allowed to see the Judgement ? 7«,
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ‘?/
Whether it needs to bé circulated to other Benches of the Tribunal ?

(Judgement of the Bench delivered by’
Hon'ble Mr, P,K, Kartha, V,C,)

The applicant in both these applications, uhé has
crossed the age of 90 years, is aggrleved by ths decision
of the Govarnment of India in not giving to him the full
Apetiramont benefits, In 0A-438/89, he has sought for

" inclusion of the D.A. draun by him béforo retirement in
ths average smeluments and refixing his pension from
1.,10,1977 and payment of arrears from 1.i0.1977, as psr the
Supreme Court's judgement dated 17.12.1982 in D.S. Nakara
Vs, Union of India, 1983 (2) SCR 165, In oa-zosa/eg, he
has prayed‘for‘payment of arrears arising from the reduction
from 36 moﬁths to 10 months in ths calculation of average
emoluments for refixing pension freom 1.3.1976 to 31,3.1979,
2. The applicant was an officer belonging to the IndIan

Defence Accounts Service (IDAS), He refired as Deputy

Controller of Dsfence Accounts, Secunderabad on 5.8,193.
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At the time of his,rétifemant, he was draﬁing a monthly

pay of Rs,1100/~ in ths scale of Rs;600;50-1109 Gith the

D. A. oF‘Rs;73,33.' According ‘to the rulesatnéﬁ;fqﬁforﬁe,

the D, A, of Rg,73.33 was not taken ih?o acebunt éor fixing
his pension, ‘

3. On 25.5..1979, the Government of Indié in the
Ministry of Finance issued 0.M. No,19(4)-EV/79 regarding
"trmatment of a portion of the Dearness Allowance as pay
for the purpose of retirement bensfits", Accordihg to tﬁa
said O,Msy in respaect of Governmont‘servants who retired
on‘or.after 30,9,1977, the amount of dearness allowance
iﬂcﬁqatcd‘therein shall be tn.étad as pay for the purpose

and to the extent specified therhin.- For the pay rangs
" above Rs,300 and upto Rs,2157/-, the amount of dearness

pay spscifi.ed was 27% of pay subject to a minimum of
Rs.109/- and é maximum of Ree243/- (sbg 1979 SLJ, Journal
Saction, page 74),

4, On 25.5.1979, the GovernMenf éf India in the Ministry
of Finance issued another 0,M. .No,19{3)-EV/79 regarding
"Liberalisation of the pension formula - introduction of
.8lab. system", According to the said DM,y in respmct of
the Government servants who were in service on 31.3,1979

and reéiring from service on or after that date, the amount
of pension shall be-datermingd in accordance ui£h the slabs
specified tharein, The amount of pensioﬁ arrived at oﬁ the
basis of the slabs will be related to the maximum qualifying
service of 33 years, The maximum pénsion was restricted |
to Rs,1500/= p.m, (Seé 1979 SLJ, Journal Section pages
76=77)0 OA—

0400003009



I \_ \/0
. - 3 - /

Se The appiiCant;s pensiOH was revised in accardanqe
with the liberglised'peNSionWFarmula and he vas also given
the arraaré'Frcm Tede 1979,

6. The question arises whether in termsvof‘the judgement
of the Supreme Court in.Nakara's case, thé-applicant is
‘entitled to some mcre beneflts and, in particular, uhasther

he can also claim the beneF;t oF the 0 M, dated 25,5,1979,

" wherebhy" a portlon of the daarness allowance is.to bs treated
s pay for the purpose of retirement benefits, After careful
con51deration, We have come to the conclusion that he is not
entitled to the benefit of treating a portion of his dearness
.allowance as pay for the purpose of his retirement benefits,
7e In Nakara's casae, the Supreme Court ref erread to the 0. M
dated 25,5, 1979 regarding liberalised pension formula and not
to the other 0 M. of the same date regarding tresatment oF a
portion of dearness allowante as pay for the purpose of
retirgmeﬁt‘benefits.' There was no argument on the treatment
of a portion of .dearness allowance as pay or a2ny observation
by the Court on this aspect of the matter. In para.46 of

the judgement, the Supreme Couft absefved~that "only the
pension uill_havs-ﬁﬁ'be recomputed in the iight of the
Fﬁrmﬂla enacted in ﬁha liberalised‘pension schgma,and
effgctivé from thémdate the revised scheme comes into
\Force." In paré.aé of the judgement, it has been obssrved
that %In the caéa éf‘existing pensionérs, the pension will
have to be recomputed by applying the rule of average
emoluments as set out in Rule 34 (of the CCs(Pensien) Rules,
1972) and introducing ths -slab system and the amount worked
out within the floor and the ceilirg", In para.49 of the
judgemant, it has besn observed that "But we make it
abundantly clear that arraaré aré not rectired to be made
hecause to that extent, the séheme is prospective,"
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8. The applicant has reliéd upon the judgement dated
31,10, 1985 of the Gujarét High Court in Special Civil |
Application Ne,4694 of 1985, UWith respect, the judgement
of the Gujarat High Courf cannot be said to have laid
doun the law correctly in view of the .observations made
by the Supreme Court inANakara's Case, mentiened above,
9, There is, however, another éspact AF ‘the matter,
The Government of India, Ministry of Finance, had issued
0. Mo No.F\.1B(/10)'-EU'/81 dated 21,10,1983 on the "Application
of Liberalised Pension Formula to pre-31,3,1979 pensioners -
Implemantaficn of the judgement of the Supreme Court®, The
saeid O.M, uwas issued to implement the judgement of the
Supreme Court in Nakara's case (See 1984 (1) SLI, Journal
Section 3), The said 0,M, stated that the pensioners
with average smoluments upto Rs,1000/~ may choose mither
to ¥ecaiﬁe pension based on an ad hoc formula enumerated
in ﬁara.s thareof or may receive pension with reference to
actual calculations based oh servics récords. For this
purpose; sach such pensiconer was reguired to axercise an
option in the prescribed form, for one of the two zlter-
natives within a period of six months from the dats of
issum of the 0,M. The option once exsrcised shall be
fingl, Those who failed to Qxercisa the option within
the stipulated periocd, would be dgemed to have exercised
the option to receive revised pension with referencs to
actual emoluments and qualifying service based on service
and other record, Each pensioner who had been in receipt
of pension as on 1,4,1979, was required to apply for

Y -along with the option in thes prescribed form, &~
recomputation of his pension in the prescribed qum,Lﬁuly

completed, to the Pension Disbursing authority/Bank/Post
Off ice, O~
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10, Ffom the case files before usy it is not clear as

to whether the applicant chose to receive pension based on
tha'ad hoc formula enumeratsd in thes O.M, dated 21,10,1983 or
to receive pension with refersnce to actual cglculation

based on his service recafds. During the hearing of the

case on 10.9,1990, the learned counssl for the épplicant
stated that the applicant was receiving briginally a sum

of R8,377/= p.m. as penéion. From 1,4;1979. he is resceiving
a sum of Rs,527/~ plus gg_ggg increass, Having regard to

the advanced age ﬁf the applicant,‘ueldirect the respondents-
(Controllér Gengral of Defence Accdunts) to verify from the
pension diébursing authority as to how the pension of the
abplicant Was re@omputed in terms of the 0. M, dateﬂ 21,10,83,
The pension disbursing authority should be asked to work out

the amount of panSion payable under ths ég hoc qumulé

" as well as in accordance with ‘the calculétiong based on

the service records of the applicant, if the same is

feasible., If, on such verification, it is found that

- adoption of sither of the tuo methods is more beneficial

to the applicant, he may be given.thglrevisad pansion‘uhich
is more besneficial to him freom 1;4,1979, as a special cass,
The respondents shall cafry out ﬁhe above exercise as
expeditiously as possible, but in no event later than tuo
months from the date of receipt of this order, 0A-438/89
and DA-2064/89 ars dispossd of with the above directions,

Thare wi 11 be no ordar as to costs,

) l'\/f‘\:’/QT
, - A “% l‘( D
(0. Ks Chakravorty) " (P.Ke Kartha)
Administrative Membar ‘ Vice.Chairman(JUQI.)
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