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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI,

DATE OF DECISION:March 6, 1991,

REGN, NO, D,A, 393/89,
Shri D.N, Pandey, oo Appiicant.
Versus

Unibn of India, «s» Respondents,

CORAM: THE HON'BLE MR, JUSTICE AMITAY BANERJI, CHAIRMAN,

THE HON'BLE MR, I,K, RASGOTRA, MEMBER(A),

For the Applicant, ' ese Shri T.C. Agarwal,
Counsel,
For the Respondents, " eee Shri N,S, Mehta,

Sr, Standing Counssl,

(Judgement of the Bench deliversd
by Hon'ble Mr, Justice Amitav
Banerji, Chairman)

Tué questions ar;se in this Application filed
by the applicant, Firstly, whether ths earlier period of
éarvice from i7.1.1955 to 8,3.1956 rendered by the applicant
with the respondents is to be considered as a qualifying

sarvice Fof the purpose of pay and pension of the applicant,

who retired on 31.3.1988: secondly, whether the applicant is

to'be remunerated under FLR, 49 for having rendered duel
duties as Administrative Officer, Delhi and as Administrative
Officer, Bombay, from 30.12,1986 to 31.3.1988, |

| The allegation of the applicant is that he had
rendered service uith the respondents at Nagpur Branch as
Upper Division Clerk from 17.1,1955 to 8.3.1956 when his
services ueré terminateﬁ by an order pufporting to‘in
exercise of power under Rule 5(i) of C.C.S.(T.S.)Rules,
1965. He had urged the authorities that Ris service had to- be
taksn into'consideration in view of the provision of Pension
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Rules, as there uouid be an automatic condonation of
interruption between two spells of civil servica, In
support of the other question, reference was made to F.R,
49, but the respondents had failed to fix tﬁe pay of the
applicant, which caused recurring less to the applicaﬁt'in
the matter of pension, Reference was made fo the dscision
of the Supreme Court laying doun the law in the case of

Smt, P Grover Vs, State of Haryana ( 1983(2)AISLI 389), and

the decision of the Tribumal in the case of B.P. Singh Vs,

Union of India & Ors.(TA 1128/85), decided on 2,2,19688, Tha

prayer was that in such cases the pay could be fixed under

i

FoR. 49(iii), The applicant, therefore, prayed that his

pension be revised by raising his pay as per revised fixation

~ of pay admissible under FR 49 with monstary benefit accruasd

to applicént and pension raised accordinagly, ‘Secﬁndly, the
qualifying service from 17,1,1955 to 6,3,1956 be taken into
account for coméuting pansion,

The respondents in their reply took the stand that
the applicant had prayed for counting of past éervice at
the fag end of his service i,e, after a lapse of about 30
years, The present Application as §uch was barred by _
limitation, It was further stated that the applicant was
appointed és a U,0,C, in the office of the Films Division
at Nagpur with sffect from 17,1,1955. It was temporary

service and it could be even terminated without assigning
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just :
any reason of/by giving ome month's motice or payment of

one month's salary in lieu thereof, The vefification of
character and,éntecedenfs of the applicant as._per the
report . from the Addl, Assistant Inspector Genergl of

Police, Spscial Branch, Madhya Prédesh, had beeé received

in March, 1956, which revealed that while filling the sttes
tation form,lfhs applicant had suppressed vital information

;n regard to his conviction for participating in RSS movement
in December, 1948 for which he was senténced to wundergo 3 months
rigorous imprisonment, The police took the view that the
suppression of this information about his conviction led:

to the . ﬁﬁ?erence that he was unreliable and his conduct

made him unéﬁitablé for employment in Govt.-sérvica, This

was the precise reason for»tﬁg termination of his service an
8.3.1956, .The;services‘were not terminated merely becausev

of his participation in the RSS activities, .Tha Govt, of

India had clearly laid doun that persons who -had ﬁarticipated
in RSé aetivifies would be re;émployed‘prouided their conduct
has besn above board, He had been convicted for the activities

in the R3S, But, at the time of submitting particulars about

himself for the verification of his character and antecedents,
he had clearly statsed that he had never been convicted, The
suppression of this fact amounted to moral turpitude, Uhile

considering the prayer for re-employment. of service, the

i
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Government made it clear that the spplicant should not
'be given any benefit for the service rendered by him
prior to his re-employment, Accordingly, the applicant
had given in writing that he would not claim any benefit
of the previous servics, Hefefence was ﬁade to Rule
28(b) and (c) of the C;C;S.(Pension) Rules, 1972,

Conséquently, the applicant was not entitled to any

beﬁefit‘of his'previous gservice for tﬁe purpose of pay
~énd pension,

In reépect of the claim for remuyneration of
dual'bnsts at Delhi and Bombay, it was stated that the
duties cest = on thelapplicanf was normal and routine

| : . any

t : ) ar?angement that cen be resorted to in/Government office
: in given circumst;ncés.' P;eviously, the Admiﬁistrativé
| ) Officer for Bombay was used to look after the work of
Delhi Offiees also, There was nothing'extraordinary or

| _ abnorm%l préssuraqf work. to give him additienal

ramuyneration, The applicant's plea>that his pay should

L - have'been fixed at a higher stage under F.R, 49 which

| ' would have alse resulted in grant of pension at a higher
rate was not accepted, Lastly, it was étatéd~that both
the claims made by_the applicent were untenable and the
 0,A, deserves to be dismissed,
Learnaed counsel for the applicant Shri T.C. Agarwal
contended that the applicant was neither dismissed nor .

removed from service and the termination of his service



-5 -
under Rule 5(i) of the c.c.s.(Ts) Rules, 1965 would
' not attract the application of Clause(b) of Rule 28
of the C.C.S.(Pension) Rules, 1972, That clause would
be attracted where & psrson has been dismisssed or removed
-from service, The respondents" stgnd mékes it clear that
his sergices were not terminated for participating in
ReS.S, movamen£, Bonsequently,;the provision of Rule
2e{b) Has no application in the present‘case. As a
éonsequence,‘the provision of Clause(a) of Rule 28 would
' bé applicabla and there would be an automatic condanation
0% intérruptinn betweeni two spells of civil service
rendered by the applicant, He also urged thatbthere vas
no cla;ﬁ for treating/the period of interruption as a
qualifying service, In suppert of his case, learﬁed

‘counsel refasrred to the Fulloying decisiocnss

. |
(2) N.1. George Vs, Chisf Executive, 1989(9) ATC 744,

(b) M. Venuoopslan Vs, Govt, of Indiz, 1990(1)SLI(CAT)
| ~ 38,

(c} Miss Tripty Kakoty Vs, U.0.I. 1990(13) ATC 60,

(d) Rajeshuar Kepuwar Vs, U.0.I. 1950(13)ATC 453,

(o) Sushil Kumer_Yadunath 3ba_Vs, U.0.I,
AIR 1986(SC) 1636, -

In regard to the grievance regarding pay of higher
post, learned counsel contended that the applicant uas
entitled to additional remuneration. He cited three

casess
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(2) Smt, P. Grover_ Vs, State of Haryans
\ (1983(2)AI1SLT" 389)

(t) Shri B.P. Singh Vs, U,0,I,

(T.A. 1128/85 decided by the Principal
Bench of the Tribunal on 2,2,1989)

(c) Ramesh Chandra Chaturvedi Vs. Secretary,
Ministry of Defence, Govt, of Indis

(1990(13)ATC 242),

He preyed that the applicant should be compensated by
grant ofﬂspecial pay till the date of retirement from
service,
Learned counsel contended that the plea of the
claim.For taking into consideraticn the earlier period
of se:vica for the qualifyino service for pay and pension
was ndt barred by limitation, as_if raises a cause of
agtion which was‘recurrihg; ' uv' /
Learned counsel for £he respondents Shri N,S. Mehta,
urged that the claim for additiqnal rempneration for
’ - holding charge of two offices would come under Clauss
(iv) of the F.R. 49, but not under Clauwse(iii). If a
Govt, servant is appointed to another post, no additional
pay is admissible to him, Learned counsel contended that
the casgs which have been cited by the learmed counsel for
; | the applicant, are not applicable to the facts of the
present case and are distinguishable,
In regard to the first poimt, learned counssl
contended that the applicant was not entitled to the

of Rule 28(a)
relief claimed as the provisiem/of the CCS(Pension)Rules

\
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didlnot apply in this case, He had participated in a
strike and was thuicted by a Court of lau and consequently
clause(b) would apply,

We have heard leafqad counsel for tﬁe parties and
perused ﬁhe material on the record, We will teske up the
two points separately,

As regardg the first point, éhare is no dispute
about the Facts'that the applicant was earlier appointed
ag U.C.C. and serwed with the respondents at Nagpur from
17.1;f95$ to 8.5.1956 and thaf he was subsequently T8~
appointed in 1957 and con;inueé his service till 31,3,1988.
There was @ break in service. It is also clear that tgere
is no prayer toc treat the_interiﬁ period between two
services asiarqualifyiné service, The only question is
whether the First séruice\From 17.1.1955 te €,3,1956 may -
ge taken as a qualifying service,

Reference may be made to Rule 28(a) and'(b) of the
C.C.S. (Pension) Rules, 1972;

W2e, COMDONATION OF INTERRUPTION IN SERVICE,
(a) 1In the abssnce of a specific indication to

the contrary in the service book, an intarruption
between two sbells of civil service rendered by

a Government ssrvant umder Government including
civil service rendered and paid out of Defence
Services Estimates or Railuay Estimates shall

be treated as automatically condoned and the
pre-interruptibn service treated as qualifying

service,
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(b) Nothing in clause(a) shall apply to interruption
caused by resignation, dismissal or removal from
service or for participation in a strike®,

It is svidént‘%rcm the above that there would be an
automatic condonation or‘intgrruption in service betuaenl
tuo spells of service rendéred by a Government servant
and the ﬁre-interruptioh service treated as qualifying
service, Clause(b),makss it clear that this benefit‘uould nck
be available where the interruption is caﬁsed by resignation,
dismissal or removal from service or for participation in a
striké.’ Therg is no case of any resignatioﬁ in the present
case, It is not a case of dismissal or removal either,
It appears thét the termination was because of participation
in RSS movement and conviction by a court of law, But it
has been ﬁade cléar in the pleadings of the respoﬁdénts
that the action uaé net taken because oF.his participation
in RSS movement, but becausé of His giving a wrong statement
that he ha¢ ﬁot.baen convicted faor any offence earlier, This
is not one of‘the conditions which isimenfiqned in Clause(b),
Since tﬁe termination from é@rvica uh#er Rule 5(1) of the"
C.C.5.(Ts) Ruies, 1965 was not for participation in strike,
there is nonbar for the aphlicatidn of Clause(a) of Rule 28
of the C.C.S5.{(Pension) Rules. The making of a wrong

statement in the appliczstion form for employment that he



had not been convicted is not one of the conditions
mentioned in Clause(b) tc deprive him the benefit of
Clause(a) of Rule 28 of the C,C.S.(Pension) Rules, In
) !

our visw, the provision of Rule 28(a) of the C,.C.S.(Pension)
Rules had application and the applicant uas entitled to
benefit under this Clauyse,

We are fertified iﬁ our views by the decision of

the Madras Bench of the Tribumal in the case of N,I. Gsorage

Vs, Chisf Exgggﬁiuo(supré). The argument in the aone case
on behalf of the reSpendents'that Rule 24 of the C.C.S,
(Pension) Rules makes it clear that dismissal or removal

of a government servant from service entails forfeiture of

his past ssrvice, and the term'terminatioﬁ was a 'generié

term' and would apply to any caese of removsl also, The

diuision Bench at Nadraskbked‘into the service beok of the
applicant and noted that there was no specific entry therein
either in the old servicglbook or in the neu one;thét'tha
applicant's past service would ndt count for purposes of
qualifying service, Since thers uaé no specific indicstion
in the service book, the applibant's pre-interruption service
had to be tresated as automatically condoned, Refersnce

was made to the cese of M, Venuaoopalan Vs, Gevt, of India

(Supra), .The Division Bench at Ernakulam held that the
purpcse of police verification is mot to find political

affiliation, but to see if one had indulged in any subversive
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activities, Having a particular vieu point of politics

or being a relationghip of pelitical figure did not bar

a citizen for applying under the Union or the State,

Refsrence may also be made to the case of Migs Tripty

Kakoty Vs, U,0,I. & Ors, (Supra), -Ths Division Bench

at Guwahati held that the terminat%on simpliciter of even

temporary employee for suppressing facts of arrest and
criminal trial ought to have bean preceded by departmental
gnquiry, and the order of termination of service wa;;struck
down, The contention of the learned couﬁsel for. the
respondents that none of these cases have any application
in the present case is not quite correct, Each one of

them throwslight or the subject under consideration, Ue

are, therefore, of the view that the applicant's claim

for counting his previous service from 17,1.1955 to 8,3,1956

has to be taken inte consideration for the purpose of pay

and pension,

In regard to the second point that the applicant was
entitled to addi£i0n31 pay fecr having worked at Delhi and
Bombay, we are of the vieuw that Clausé(iy) would Ee attraétad
for. the facts of tﬁe presentlcase and not clause (iii) of

\

the F,R. 49, The facts clearly revealed that he was the

Administrative Officer in Delhi and he had been asked to

at Bombay
look after the work / which post had not besen filled up,

We are satisfiédlfrom the material on the record that this

<
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wes asked to be done by the applicant in addition to

his duties, and he had to -vésit Bombay ‘for the

same from time to time, 'Learnad écunsel for the applicant
placed reliance oﬁ the decision of the éupremé Court inm the

case of Smt, P, Grover Vs, State of Haryapa(Supra). This

uag a case where the applicant Smt, P, Grover was promoted
to the post of District Education Officer, a Class-I post,
on an acting baéis.- Their Lordships of the Supréme Court
obsarved thét their sttention Ead not been invited to any
Rule which provided that promotion on an actinmg basis would
not entitle the officer promoted to the pay of the post,
In'thé absehce of any rule justifying such refusal to péy
to an officer promoted to a_higher post the salary of such
higher post, Smt, Grover would be entitled to pay.the salafy
of a District Eduéation Officer from the date she uaé
ﬁromoted to the post,

In the present case, the two posts which were held
by the applicant, were of the same pay scales and it was
not a case-where he was holding a higher scale of post as

been

Administrative Officer, Bombay, Ue havg[referred to the
case of B.P, Singh.Us, U.0.I, & Ors.(Supra), but we find

betueen
that there is a distinction °/ the present case and the

case of B,P, Singh, In B.P. Singh's case, he was holding

three posts and one was of Commissioner for Linguistic

Dy
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Minorities, The posts he held were nét in the same
cadre/line of‘promotioﬁ, and these wers distinct and separate,
ahd.cpnsequently in this case F,R. 49(iii) was attrecfed.
However, this is not the case in the present 0,A, The
applicant‘in the present case held the post of Administretive
Officer ih'Delhi and Bombay in the same caare and in the
samé office, It is a case where he was discharging the
roﬁtine,dutiss of thé iespcndénts. We are, thereferé,
unable to accept the contention af_tha lsarned 60pn9§1
Fﬁr the applicent,

In the result, therefore, ths U,A, éucceeds in :
part, The respondents are directed to treat»thé period
of service of the applicantlfrom 17.1,1955 to 8,3,1956 as
part 6f the gualifying service For tha purpose of fixing
his pay and pension, Ue ﬁufthe; direct the respondents
to refix his pay and pension within tuo‘months from the
dete éf receipt of a copy of this order ané'calculate the
amount that uoula be due to the applicant as arrears of payand
pension, The amount of arrears due to the applicant shall '
ge péid'to the applicant uifhin a period of further one
month, fhe re;ie? cléimed by the applicant for heolding tuo
pqsts, however, fails,

In view of the above, we leave the partias to'bear

i

their ownm costs,

(I.K, RASHOTRA) {(AMITAV BANER3JI)
MEMBER(R) ‘ CHAIRMAN
6.3,1991, | - . 6.3.,1991,




