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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

393/89 1QQ
T.A. No.

DATE OF DECISION Inarch 6. 1991.

Shri Pandey
Shri T,C, Agarual

Advocate for the Petitioner(s)
Versus

of India Respondent

M,S. i^ehta Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. Justice Amitaw Banerji, Chairman.

Jhe Hon'ble Mr. I.K. Rasgotra, Wemb0r(A),

1. Whether Reporters oflocal papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement
4. Whether it needs to be circulated to other Benches of the Tribunal ?

! f

\J$>
(AMITAU/BANER3I)

CHAIRMAN

6.3,1991,



CENTHflL AOWINISTRATIUE TRIBUNAL
PRIMCIPAL BENCH

NEU DELHI.
I

DATE OF DECISIONsRarch 6, 1991,

REGN. NO. 0,A, 393/89.

Shri D,N. Pandey, ,,, Applicant,

' Ve rsus

Union of India, ,,, Raspondsnts,

CQRAfis THE H0N»8LE PIR. DUSTICE AMITAV BANERai, CHAIRMAN.
THE HON'BLE fIR, I,K. RA3G0TRA, WEfn8ER(A),

For the Applicant. ,,, Shri T,C, Agarual,
Counsel.

For the Respondents, Shri N,S, Mehta,
^ 3r, Standing Counsel,

(Judgement of the Bench delivered
by Hon'ble Mr, Justice Amitau
Banerji, Chairman)

Two questions arise in this Application filed

by the applicant. Firstly, whether the earlier period of

service from 17,1,1955 to 8,3,1956 rendered by the applicant

with the respondents is to be considered as a qualifying

service for the purpose of pay and pension of the applicant,

uho retired on 31,3,1988; secondly, whether the applicant is

to be remunerated under F.R. 49 for having rendered dual

duties as Administrative Officer, Delhi and as Administrative

Officer, Bombay, from 30,12,1986 to 31,3,1988.

The allegation of the applicant is that he had

rendered service uith the respondents at Nagpur Branch as

Upper Division Clerk from 17.1,1955 to 8,3.1956 when his

services were terminated by an order purporting to in

exercise of power under Rule 5(i) of C,C.S.(T.S.)Rul83,

1965, He had urged the authorities that his service had to be

taken into consideration in vieu of the provision of Pension
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Rules, as there uould be an automatic condonation of

interruption between two spells of ciuil service. In

support of the other question, reference uas made to F.R,

49, but the respondents had failed to fix the pay of the

applicant, uhich caused recurring loss to the applicant in

the matter of pension. Reference uas made to the decision

of the Supreme Court laying doun the law in the case of

Srot. P Grover Ms. State of Harvana ( 1983(2)AISL3 389), and

the decision of the Tribunal in the case df B.P. Sinqh \/s.

Union of India & Ora,(TA 1128/85), decided on 2,2,1988. The

prayer uas that in such cases the pay could ba fixed under
(

F.R. 49(iii). The applicant, therefore, prayed that his

pension be revised by raising his pay as per revised fixation

of pay admissible under FR 49 uith monetary benefit^ accrued

to applicant and pension raised accordingly. Secondly, the

qualifying service from 17,1,1955 to 6,3,1956 be taken into

account for computing pension.

The respondents in their reply took the stand that

the applicant had prayed for counting of past service at

the fag end of his service i,e, after a lapse of about 30

years. The present Application as such uas barred by

limitation. It uas further stated that the applicant was

appointed as a U,D,C, in the office of the Films Division

at Nagpur uith effect from 17,1.195&. It uas temporary

service and it could be even terminated uithout assigning

0^
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any reason o£/by giving one month's notice or payment of

one month's salary in lieu thereof. The verification of

character and antecedents of the applicant as per the

report from the Addl, Assistant Inspector General of

Police, Special Branch, Pladhya Pradesh, had been received

in March, 1956, which revealed that uhile filing the attes

tation form,.the applicant had suppressed vital information

in regard to his conviction for participating in RSS movement

in Oecember, 1948 for uhich h© was sentenced to undergo 3 months

rigorous imprisonment. The police took the view that ths

suppression of this information about his conviction led

to the inference that he uas unreliable and his conduct

made him unsuitable for employment in Govt, service. This

uas the precise reason for th§ termination of his" service on

8,3,1956« The services were not terminated merely because

of his participation in the RSS activities, Tha Govt, of

India had clearly laid down that persons who had participated

in RSS acti

has been ab

in the RSS,

vities uould be re-employed provided their conduct

ove board. He had been convicted for the activities

But, at the time of submitting particulars about

himself forj the verification of his character and antecedents,

he had clearly stated that he had never been convicted. The

suppression of this fact amounted to moral turpitude, Uhile

considering tha prayer for re-employment, of service, the
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Government made it clear that the applicant should not

be given any benefit for ths serwice rendered by him

prior to his re-employment. Accordingly, the applicant

had given in writing that he would not claim any benefit

of the previous service. Reference was made to Rule

2e(b) and (c) of ths C,C,S.(Pension) Rules, 1972,

Consequently, the applicant was not entitled to any

benefit of his previous service for the purpose of pay

and pension.

In respect of the claim for remuneration of

duel posts at Delhi and Bombay, it was stated that the

duties cast on the applicant uas normal and routine

any
arrangement that can be resorted to in/Government office

in given circumstances. Previously, ths Administrative

Officer for Bombay was used to look after the work of

Delhi Office also. There uas nothing extraordinary or

abnormal pressure qf work to give him additional

remuneration. The applicant's plea that his pay should

have been fixed at a higher stage under F,R, 49 which

would have also resulted in grant of pension at a higher

rate was not accepted. Lastly, it was stated that both

the claims made by the applicant were untenable and the

0,A, deserves to be dismissed.

Learned counsel for the applicant Shri T,C. Agarwal

contended that the applicant was neither dismissed nor.

removed from servico and the termination of his service

*•
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under Rule 5(i) of the C.C.S.(TS) Rules, 1965 would

not attract the application of Clause(b) of Rule 28

of the C.C.S.(Pension) Rules, 1572, That clause would

be attracted where a person has been dismissed or remoued

from service. The respondents® stand makes it clear tha^;

his services were not terminated for participating in

R.S,S» movement. Consequently, the provision of Rule

2e(b) has no application in the present case. As a

^ consequence, the provision of ClausB(a) of Rule 28 would
I

be applicable and there would be an automatic condonation

of interruption between two spells of civil service

rendered by the applicant. He also urged that there was

no claim for treating the period of interruption as a

qualifying service. In support of his ease, learned

counsel referred to the following decisionss

r

N.I, Georqe Vs. Chief Executive. 1989(9) ATC 744,

(b) 1^. \/enuQ0palan Vs. Govt^ of India, 199D(l)SL3(CAT)
38,

(c) nias Triotv Kakotv Vs. U«0.I, 1990(l3) ATC 60,

(d) Ra.ieahwar Kanuar Vs. U.O,I. 1990(13)ATC 453,

Sushil Kurosr Yadunath 3ha Vs. U«O.I,

AIR 1986(SC) 1636,

In regard to the grievance regarding pay of higher

post, learned counsel contended that the applicant was

entitled to additional remuneration. He cited three

cases*
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(®) Smt. P, Grower Vs. State of Harvana
(l9e3(2)AISL3' 389)

(b) Shri B.P. Sinoh Vs. U.O.I.
(T,A. 1128/85 decided by the Principal
Bench of the Tribunal on 2.2,19B9)

(c) Ratnesh Chandra Chaturvedi Vs. Secretary.
Wini3trv~of~^Bfence. Go\,t. of India

(T990(l3)flTC 242).

He preyed that the applicant should be compensated by

grant of> special pay till the date of retirement from

serv/ice.

Learned counsel contended that the plea of the

claim for taking into consideration the earlier period

of service for the qualifying service for pay and pension

was not barred by limitation, as it raises a cause of

action which was recurring. ^
/ /

Learned counsel for the respondents Shri N,S, flehtsj

urged that the claim for additional remuneration for

holding charge of two offices would come under Clause

(iv) of the F,R, 49, but not under Clau8e(iii), If a

Govt. servant is appointed t© another post, no additional

pay is admissible to him. Learned counsel contended that

the cases which have been cited by the learned counsel for

the applicant, are not applicable to the facts of the

present case and are distinguishable.

In regard to the first point, learned counsel

contended that the applicant was not entitled to the

of Rule 2e(a)
relief claimed as the provision; / of the CCS(Pension) Rules

a-)
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did not apply in this case. He had participated in a

strike and uas convicted by a Court of lau and consequently

clause(b) uould apply,

Ue have heard learned counsel for the parties and

perused the material on the record, Ue uill take up the

two points separately.

As regards the first point, there is no dispute

about the facts that the applicant uas earlier appointed

as U,D,C, and servwed uith the respondents at Nagpur from

17,1,1955 to 8,3,1956 and that he uas subsequently rs-

appointed in 1957 and continued his service till 31,3,1988,

There uas a break in service. It is also clear, that there

is no prayer to treat the interim period between tuo

services as a qualifying service. The only question is

whether the first service from 17,1,1955 to 8,3,1956 may

be taken as a qualifying ssrwice.

Reference may be made to Rule 28(a) and (b) of the

C,C,S<, (Pension) Rules, 1972;

"28, CONDONATION OF INTERRUPTION IM SERVICE.

(a) In the absence of a specific indication to
the contrary in the service book, an interruption

between tuo spells of civil.service rendered by

a Government servant under Governmant including

civil service rendered and paid out of Defence

Services Estimates or Railway Estimates shall

be treated as automatically condoned and the

pre-interruption service treated as qualifying

service.

oa
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(b) Nothing in clau8e(a) shall apply to interruption
- caused by resignation, dismissal or removal from

service or for participation in a strike".

It is iBvident from the above that there would be an

automatic condonation of interruption in service between

two spells of service rendered by a Government servant

and the pre-intsrruption service treated as qualifying
/

service, Clause(b) makes it clear that this benefit would oct

be available where the interruption is caused by resignation,

dismissal or removal from service or for participation in e

strike. There is no case of any resignation in the present

case. It is not a case of dismissal or removal either.

It appears that the termination was because of participation

in RSS movement and conviction by a court of law. But it

has been made clear in the pleadings of the respondents

that the action was not taken because of his participation

r-N in RSS movement, but because of his giving a wrong statement

that he had not been convicted for any offence earlier. This

is not one of the conditions whicH is mentioned in Clause(b).

Since the termination from service under Rule 5(i) of the

C,C,S,(TS) Rules, 1965 was not for participation in ;8trike»

there is no bar for the application of Clau3e(a) of Rule 28

of the C, C,S. (Pension) Rules* The making of a wrong

statement in the application form for employment that he
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had not been convicted is not one of the conditions

mentioned in Clause(b) to deprive him the benefit of

Clause(a) of Rule 28 of the C,C,3,(Pension) Rules, In
I

our uiay, the provision of Rule 2B(a) of the C,C.S.(Pension)

Rules had application and the applicant uas entitlsd to

benefit under this Clause.

Ue are fortified in our views by the decision of

the Madras Bench of the Tribunal in the case of Georoe

Vs. Chief Executive(Supra). The argument in the above case

on behalf of the respondents that Rule 24 of the C.C.S,

(Pension) Rules makes it clear that dismissal or removal

of a government servant from service entails forfeiture of

f t '
his past service, and the term termination uss a 'generic

term' and would apply to any case of removel also. The

Division Bench at l^adrasJcbKed, into the service book of the

applicant and noted that there uas no specific entry therein

either in the old service book or in the neu one that the

applicant's past service would not count for purposes of

qualifying service. Since there uas no specific indication

in the service book, the applicant's pre-interruption service

had to be treated as automatically condoned. Reference

uas mad# to the case of 1^^ Venuqopalan Vs. Gpvt. of India

(Supra), Th© Division Bench at Elrnakulam held that the

purpose of police verification is not to find political

affiliation, but to sec if one had indulged in any subversive
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activities. Having a particular view point of politics

or being a relationship of political figure did not bar

a citizen for applying under the Union or the State,

Refarance may also be made to the case of Wiss Triptv

Kakoty Vs, U«0,I. & Ors. (Supra), The Division Bench

at Guuahati held that the termination simpliciter of even

temporary employee for suppressing facts of arrest and

criminal trial ought to have been preceded by departmental

V enquiry, and the order of termination of service was struck

down. The contention of the learned counsel for the

respondents that none of these cases have any application

in the present case is not quite correct. Each one of

thsm throus light on the subject under consideration, Ue

are, therefore, of the view that the applicant's claim

for counting his previous service from 17,1.1955 to 8,3,1956

has to be taken into consideration for the purpose of pay

and pension.

In regard to the second point that the applicant uas

entitled to additional pay fcr having worked at Delhi and

Bombay, ue are of the vieu that Cl8use(iv) uould be attracted

for. the facts of the present case and not clause (iii) of
\

the F,R, 49, The facts clearly revealed that he uas the

Administrative Officer in Delhi and he had be en asked to

at Bombay

look after the uork / which post had not been filled up,

Ue are satisfied from the material on the record that this
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U8S asked to be done by the applicant in addition to

his duties, and he had to uislt Bombay for the

same from time to time. Learned counsel for the applicant

N

placed reliance on the decision of the Supreme Court in the

case of Smt. P, Grov/er Us. Stets of Harvana(SuDra). This

uas a case where the applicant Smt, P. Grower was promoted

to the post of District Education Officer, a Class-I post,

on an acting basis. Their Lordships of the Supreme Court

obsarv/ed that their attention had not been invited to any

Rule which provided that promotion on an acting basis would

not entitle the officer promoted to the pay of the post.

In the absence of any rula justifying such refusal to pay

to an officer promoted to a higher post the salary of such

higher post, Smt, Grover would be entitled to pay the salary

of a District Education Officer from the date she was

promoted to the post.

In the present case, the two posts which were held

by the applicant, were of the same pay scales and it was

not a case where he was holding a higher scale of post as

been
AdministratiuB Officer, Bombay. Ue have/referred to the

case of B.P, Singh Vs. U,0,I. & Ors.CSupra). but we find

between
that there is a distinction the present case and the

case of B,P, Singh, In B,P, Singh's case, he was holding

three posts and one was of Commissioner for Linguistic
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ninorities. The posts he held were not in the same

cadre/line of promotion, and these uere distinct and separate,

and Eonsequently in this case F.R. 49(iii) uas attracted.

Houeuer, this is not the case in the present 0,A, The

applicant in the present case held the post of Administretive

Officer in Delhi and Bombay in the same cadre and in the

same office. It is a case where he uas discharging the

routine duties of the respondenta, Ue are, therefor®,

unable to accept the contention of the learned counsel

for the applicant.

In the result, therefore, the O.A, succeeds in

part. The respondents are directed to treat the period

of service of the applicant from 17,1.1955 to 8,3,1956 as

part of the qualifying service for the purpose of fixing

his pay and pension. We further direct the respondents

to refix his pay and pension within two months from the

, /•

date of receipt of a copy of this order and calculate the

amount that would be due to the applicant as arrears of paysnd

pension. The amount of arrears due to the applicant shall

be paid to the applicant within a period of further one

month. The relief claimed by the applicant for holding tuo

posts, however, fails.

In view of the above, we leave the parties to bear
I

their own costs.

(I.K, RAsfcRA) (AMITAV BANERDl)
P]Er.BER(A) CHAIRMAN

6,3,1991, . 6,3,1991,


