e

/
CENTRAL ADMINISTRATIVE TRIBUNAL 545
PRINCIPAL BENCH

DELHI.
0.A. No,388/1989 Date of decisionsNovember 14,1990,
Shri S.M.Sharma veo Applicant ,
Vs,

Union of India eoe Respondent ,
CORAM: | | | -

Hon'ble fir. Justice Amitav Banerji, Chairman.

Hon'ble fir, 1.K. Rasgotra, ﬁehber (A) .
For the applicant oo 3hri R.K.Kamal, coﬁnsel.
For the feSpondent ces Shri P,P.Khurana, counsel,

(Judgment of the Bench deliverad by Hon'ble
Mr, Justice Amitav Banerji, Chairman)
In this Original Application,two questions
ariseg firstly, the maintainability of the Application

which is stated to be barred by time s . sscondly, ths

interpretation of Paragraph 12(2) of 0.M.No & /2/59-E0V

dated 1,9,1959 issusd by the Ministry of Homs Affairs,
New Delhi, and  in particular of the sentence " thers
uiil bs no loss of seniority or bar to promotion to the .
next higher post‘on account q? failure to pass the typing
test M

The relsvant facts are as follouss
The applicant joined as L.D.C. Grade 11 in the office
of the Director General of Civil Aviation (DGEA) on
25,9,1954, He bscame eligibls for confirmation after
completion of two years service but since he failed to
pass the typing'test, he was not confirmed, Subsequsntly,

a decision was taken in the meeting of Joint Consultative
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LeDoCe  wes.f, 25,9.1954, the date he entersd service,
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Machinery (J.C.M,) that all LDCs who had complsted

more than 10 years of service but could not pass the
typing tgst shall be confirmed in their grade with
effect from 1.1.,1972. 'The applicant was accordingly
confirmed as LD.C. wee.fe 1,1.1972., The applicant
was subsequently promoted as U.D.C. in December ,1979
and as an Assistant uw.s.fe 13,1965,

Cn 25.11.1983, he made a.representation to

the respondent for restoring his original seniority as

He also prayed for his future promotioms on the basis
of length of service as laid down in the 0.,M, dated
19,1959 issued by ths Ministry of Home Affairs. His
was _ :

plea was that he/entitled to seniority on the basis of the
above 0,M, ~ His plea was that his juniofs were promptad
as U.D.Eg; w.e,f, 1972 but ths applicant was promoted
in 1979, Similarly, his juniors were promoted. as
Assistants in 1980 but he was ﬁromoteﬁ aé Rssistant
WeBofe 13,1985, His juniors were promoted as Section
Officers in 1987 but he was not given such promotion and
he retired aé Assistant on.31.12.1988,

He then stated that he made several repressntations,
and one of the repressntation dated 7.,5.,19856 (Annexure
A-3) was addressed to the Minister of State for Cigil
Aviation , A reply was given by the Ministry of Transport

(Department of Civil Aviatiom), New Delhi to the D ,G.C.A.

on 30.6.1985 (Annexure A-4). The interpretation made
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by the Mimistry was allegsd to be biagsed, A further
representation was made to the then Minister of Health

and Family Welfare and Civil.Aviationlthrough Shri Harieh
Rawat, Meinbsr of Parliament. In pursuance of this

letter, the_Minister, haq got the matter re=examined 1
and  passed order on 22.3.1988 (Annexure A-1) which : i
is the impugred order in this 0C.A. He has thereafter 1
approachsd thislTribunal by filing the present O0.A, |

| 7 under Section 15 of the Administrative Tribunals Act ,19885

(hereinafter referred to as 'the Act?).
He ' has prayed for quashing the impugned order |
dated 22.3,1588 and has also prayed thét the respondents
be directsd to refix thé senicrity of the applicant o
as L.D.C, on fhe basis of'continuous_length of sérviﬁe
and consider him for promotion with back date to the
grade of U.D.C., Assistant and Section Officer from the
dates his juniors were promoted qith all monetary and

other consequential benefits, The next prayer was that

the respondents be directed to revise all pansionary

revised salary and allowances,

Respondent: in the . reply.has taken a preliminary
objection that the 0.A. is barred by time and suffers
from iaches; The plea was that the subject matter of
the Appliﬁation pertains to the ysar 1959. He had bsen
confirmed in the year 1972 and he had raisad'no grievance,
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o and other retirai benefits as a conssquence of his
|
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t He was fipally informed in 1985 itsslf that his contentions
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were misplaced, He was not entitled to ths reliefs
claimed by him; Thereafter, he made further representations
which cannot extend the period 6? limitation by his oun
act, It was stated that the Applicafion merits to be
dismissed on this short ground aloné.

In r63pa§t of the mefzts of the case,>the
stand taken by the respondent was that there was no
substance in any of the pleas raised by the apblicant.
He could not be confirmed becauss he failed to pass the
tyﬁing test.' It was only after a decisien in the J.C. M
was taken that LDCs with ?ﬁ years standing and who had
not besn able to pass_tha typing test be confirmed
WeBofe 11,1972, That date could not be changed to the
date asked for by the applicant. fn any event, a
: conFirmatioh’ éan only coms aFter_Z yéars satisfactory
service in the grade and provided there was gvailability
of perménentivacancy, Consequently, ths first rEprésentat-
ion made by the applicant had been rejected in 1985, . -
the subseguent representatiop will not emhance the perioed
of limitation for filing of the D.A. under Section 19
of the Act, As regards the interpretation of 0.M,
‘dated 1,3,1959, the respondentt stand was that this
0.M, did not help the applicant in ény case,

Qe have heard Shri.R.K.Kamal, learped counsel
for the applicanﬁ and Shri PP Khurana, learned counssl
for the respondsent,

Ist Point .

The first cusstion is in regard to limitatiops
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The B.A. was filed in the Principal Bsnch on 21.2.1989.
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The cause of action aross when the applicant was confirmed
from 1.,1.1972, 1f he vas aggrisved, hs should have

challenged the order confirming him we.e,f, 1.1.1972,
The confirmaﬁion from 1.1.1972 came after a meetinao

that
of the J.C.M. -After/he was confirmed and promoted as

U.0.C. in December, 1979 and as an Assistant from 1,3,1985,

ha made a representation saying that junigrs tq him in
the service have been promoted from an e%;lier date
and thers ues discrimination against him. His First

, (Annexure A=2), .
representation was of 25,11,1983/ He had made another
repreéentation to the then Mipister of éﬁata, Ministry
of Transport, New Dglhi, wﬁith vas rejected b? the
Govt , of Iﬁdia, Fipistry of Transport (Depgrtmaﬁt of
Civil Aviation) vide letter No.A-31016)1/83-Admn.
dated 30.6.1986 (Annsxure A-4), He did not wake .any
represenfation to the than Minister of Health & Family
Welfare and Civil Aviation, Govt ., of India but a letter
was addressed to him by Shri Harish Rawat, fember of
Parliament , This was replied toc by the Hon'éla Minister
on 22.,35.,1988 (Annexure A-1), The Hon'ble Minister's
letter indicated ¢ |

"I have got the case of Shri Sharma examined,
On the basis of the available facts, it appears
that Shri Sharma was tco junior to be covsred
vithin the range of vacancies then available,
If, housver, Shri Sharma has any proof toc the
contrary, you may revert to me and I shall

get the mattsr re-examined,”

The letter written by Shri Harish‘ﬁauat, fember of

@
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Parliament to the Hon'ble Minister cannot be termsd

to be a representation made by the applicant nor the
letter dated 22.3,.1988 (Ahnexura A=1) written by the
Hon'ble Minister to be treated as an ordsr, The
applicant has treated this letter as ap order and has
asked for quashing of the same. In our opinion, the reply
sent by the Hon'bia Minister to the Member of Parliament,
cannqt be termad.as an order, It was a personal letter
written by the Hon'ble Minister tc Shri Harish Hawét;
Member of Pérliamenﬁ, There is no qusstion of quashing
of the above letter,

The date of letter of Hon'ble Minister im
Annéxuré‘ A-1 Qas raiied upon as raising a cause of
action for filing of the present 0 .A. on 21;2.1989,
i.84y within one yaar from the date on which such final
order has been made, |

It is well ssttled that an employee is entitled
to make one represantatlon ahd the subsequont represent=:
ationsde not extend the period of limitation. In-the
case of 5.5, RATHORE Vs, STATE OF MADHYR PRADE SH

’

(AIR 1990 SC 10) the Supreme Court considered the

provisions of Sgetion 20 of the Act and haa opined that
where the appeal has been filed against an order complained
of against the applicant, he must wait for a period of

;ig months  from the date of preferring the appsal or
making of the representation and the peried oF‘six

months will be the date when the cause of action shall

/
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be taken tc have arisen, The Suprems Court also clsarly
laid down that "accrual of causs of action shall First
arise only when the highsr authority makes its order on
appeal or represgntation and where such order is not mads
on the expiry of six months from the date when the appeal
was filed or representation was made ' - 'In the present
;ase,‘;F thse appliqaht.uas aggriaysd, ﬁhat was the ordsr
uhjch confirmed him.as LBC from 1;1.1972,_ It alsp settled
his seniority on that date, If he was aggrieved by the
rule which placed him at a lower pesition than all those
uho had passed the typing test in 1959, he ought to have
challenged the order soon thersafter, He had not challsngsd
the same, He made a belated representation which was

by the Ministry of Transport
rejected/_and conveyed to the D.G.,C.A. vide letter dated
27 .2,1985 ggmentioned in letter dated 30.,5.,19856 (Annexure
A4}, | His subsequent representation dated 7.5,19866
was also rejected in the above mentioned letter of
Ministry of Transport (Department of Civil Aviation’
dated 30.6,1986. Even then, he did not approach the
Tribumal but chose te approach the Minister concerned
through the FMember of Parliament, Shri Harish Rawat,
The letter  written by Member of Parliament cannot be
treated as representation made by the applicant, Further,
only one reﬁresentation is permissible and that uwas
decidqd on 27 ,2,1985, SubsaﬁQent representations do not

extend the period of limitation, In the cass of

S.S. Rathore (supra), their Lordships considered the
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above qusstion and observed: /
"We are of the view that the cause of action
shall be taken to arise not from the date
of the original adverse order but on the date
when the order of the higher authority uwhsre
‘a statutory remedy is provided entertaining
1thé appéal or representation is meade and
where no such order is made, though the
remedy has been availed of, a six months?
period from the date of preferring of-the
appeal or making of the representation shall
be taken to bs the date when cause of action
shall bs taken to have first arisen, le,
however, make it clear that this principle
may not be applicable when the remedy availed
of hzs not been provided by law. Rspeatsd
unsuccessful representations not'prouided by
lau are not governed by this principle M

In paragraph 22, their Lordships made the position still
mgre clears

“Submission of just a memorial or representation
to the Head of the establishment shall not

be taken intc comnsideration in the matter of
fixing limitation."

Learned counsel for the applicant had cited a decision

of the Principal Bench of the Tribunal in  BJ.KUIMR Vs,

UNION OF INDIA & ORS. (ATR 1988(1) CAT 1). The view
taken in the above cése-wés that limitation is to run
fraom the date of'rejection of a representation, the same
will not hold good where the Department concerned chéoses
to entertain a further rEpreséntation and considers the
same on merits befors disposing of the same,

We are of the visw, and, we say so with great

respect, that the decision taken in 8.8, Rathore's case

(supra) makes the position abundantly clear and is

&,
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binding on the Tribunal ., The decision of the Tribunal in

the cass of B,Kumar (supra) on the above point need not

therefore, be folleued, Subsequent or further representations,

uvhere mads, entertained and disposed of on merits will not,

in our opinion, enhance the period of limitation,

s

In view of the abbve, the letter sent by the
fember of Parliament to the Minister concarnea will not
constitute a representation nor the reply to the letter
extend the period of limitation. Secondly, the cause
of action arises on the expiry of six months from the
date of filing a representation or appeal or revision to
the superior authority and if no order is passed within
that time, an employse can approach ths Tribunmal under
Section 19 of .the Act. .Even that was nof dore in the
present case, Ue are, therefore, of the visw that the
preliminary objection taken by the respondent that the
present D.A. is barred by time is fully made outA. This
0A, can be disposed of on this ground alone,

Since we have heard laarhed counsal for the
parties on the merits also, we would briefly refer to
the arguments énd give our reasons therson, The contention
of the learnesd counsel for ths aﬁplicant was that several
other persons were taken into the service on 25.9.1954,
althougﬁ thﬁy'uera junior to him, they had dot,only been
confirmed as LDCs at earlier dates, but Ead also been

promoted as UDCs and Assistants much before the applicant
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and some had sven bsen promoted as Section Officers,
He claimed that on his being confirmed in 1972 and in
view of the 0,M, dated 1.,9,1959, he uwas enfitled to be
equ;ted with them in all respscts and entitled to be
promoted at least on the date when his juniors-wera

confirmed and promoted as mentioned abova,

2nd _point,
| | The argument proceeds on the last sentence of
the paragraph 12(2) of the 0,M, dated 1,9,1959, which
reads as follous:

There will be no loss of seniority or bar to
promotion te the next higher past on account
of failure to pass the typing test,"

This sentesnce cannot be read in isolation. The entirs
paragraph 12(2} has to be read togsther to find out its
import, The first sentence states .that:

% Persons in the Combined List whe have
passed the typing test by 1,10,1959, or
have been exempted thersfrom, will first
be confirmed in the order of seniority in
that 1list "

It, therefofe, makes it clear that those who have passed
the typing test by 1,10,959 will first bs confirmed

in the order of seniority in that list, Further, thosév
wvho haua besn exempted from the‘typing test, will also

be confirmed in the order of seniority in that list,

The applicant did not succeed in the typing test, Consegquently

he was not confirmed, Several othsers of his batch and

some of his juniers were confirmed bscauss they had
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passed the typing test, The provision of grahﬁing
| exemptién did not come into effsct until 1.1.1972.
During this period Prqm.1956 to 1.1.1972, the applieant
was not'confirmad. His other colleagues, soms of them
jﬁnior to him had not only besen confirmed as LD .Ca but

had also bsen promoted as U.0.0% Second sentance of

paragraph 12 (2) of the 0.M, dated 1.9,1959 reads ¢

"If any vacancies still remain, thosa who
have not passed the typing test will be
confirmed in the same order as above,"

It means that if there remain-sd some vacanciss, these
will be filled up by those who héd not passed the typing
test in the same order as above, which meant that £hosa
" who had qualifiéqjghe typing test earlier ¢ . than
. those who came now ﬁndef the second sentence i.e., thos;
¥ - who have not éassed the typing test, The third sentence
~of this paragraph safeguards the interest of persons~like
the applicant that in Fﬁture uhanevér there is question
oé promotion to the next higher post, there will be no
loss of seniority or bar to promotion on the ground thag
they had failed to pass the typing test, In other uorde,.
it safequarded the'interest of all those uwho had not
passed the typing test but had bezn confirmed as LDCs to
the effect tﬁat they would not suffer in futurs in aﬁy _
promotion on the ground that they had not pas$ed4the
typing'test." The third sentence néuhera says that they
ars to be eqqated with those who have passed the typing test,

One significant factor is this that there is mothing
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1954 is misconceived, Another requirement was that
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in the order by which the applicant was confirmed ip
and ,
S8rvice w.e.f, 1,1,1972/to accord him soniority along

with all fhose LOCs who have passed the typing test,
According to the rules, prevalent at that time, the
confirmation dapendéd on three conditions; (a) should
have completed 2 ysars of approvad continuous service in
the grade; (b) availability of permanent uacancyé and

(c) must have passed the typsuriting test or had been
éxempted therefrom, Admittedly, the applicant had

not passed the typing test and there is no. order which
exemﬁts him from the iest. He cnuld‘be confirmed providad
he had 2 ysars continuous service and, consequently, the

prayer that he should be deemed to be ipcontifious sarvice from

thera should be availability of permanent vacancy, No
material has bsen placad before us that there was any
vacancy available at that tims,

| It is apparsnt from the above that the applicant

seeks to be squated with all those who have passad the

typing test or uhq have been exempted from the said test .
on the basis of O0,M, dated 1.,9,1959, In our opinion,
paragraph 12(2) of the 0.M. does not advance his case
a% all, UWe find no mérits in the case;

This 0. fails and is dismissed but there will bs
no order as to costs), |
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