CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

0.A.No,385/89
New Delhi, this Zwcl day ef March, 1994

HON'BLE SHRI C.J.ROY, MEMBER (J)

HON'BLE SHRI P.T.THIRUVENGADAM, MEMBER (A)

Shri Harish Chandra Chhébra
son af Shri Brij Lal Chhabra,
r/e 67-R, Model Toun, Senspat, e Applicant
(By Shri 5.K.Sawhnay, Advocate) :
US.

Union of India through

1. General Manager, Nerther
Railway, Baroda House,
New Dalhi.

2, Sr.Divl,Personnel Officer,
Nerthern Railuway, New Delhi o «R@spondents,

(By Shri 0.P.Kshtriya, Advaecate)

a3 :
(Delivered by Hon'gﬁghghri P.T.Thiruvengadam, Membsr(A)
'The applicant was werking as Lowar Division
Clerk from 3-4-1957 in the Delhi Divisien GP‘
Northern Railway. As per the procedure prevailing
then, the posts in the higher~grada, namely, Upper
Division Clerk ?E;'to be filled by seniority=-cum-
suitability tb the axtent of 90% ef vacancies and
the remaining 10% of ths vacancies wsre to ba filled
up through @ limited competitive test. Fer ene such
compet it ive test held in January, 197D.Fur promat ion
against 10% vacancies of Upper Divisicn Clerks, the
‘applicant vuluntgered te appear but since at that
point ef time &4 majer penalty charge sheet preceedings
- were pending against him he was not @lleuved to take
the test. Houwever, in the subsequent competitive
test held in the year 1973 the applicant appeared
and in the U.A, it has been averred that he topped

the list of successful candidates.
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2, As reqards the majer penalty precsedings against
the applicant pending at the time ef compet itive test
held in the year 1570, these proceedings culminated

in %E? miner penalty vids letter dated 21-3-1970 and
much earlier te the declaraticn of the panel on
17-6-1971 relating te the competitive testlheld in
January, 1970, On finalisaticn of the disciplinary
proceedings, the applicant represented en 25-8~71

that hes should be alleued to appear in the supplementary
test in centinuaticn of tﬁe compet iticn test hels

in 1970, The requesf was not granted, The applicant
coentinued te represent and at some stage the
respondents were consicdering to give the benefit of
interpolaticn in the panel dated 17-8-1971, Accerdingly,
a netice (No,561-E/125-111 P4 dated 4~71-1985) was

issued by respondent Ne.2 as under:-

"Shri Harish Chander Chhabra, Hd.Clerk
(P=3) graders.425-700 (R/S) at present
whe has been dssigned senicrity belcw
Shri Gulzari lal Hd.Clerk (P=5} will
now be assigned senicrity belew Shri
Kimt i Lal Bhalla, Hd.Clerk (P=-%) as
per decigicn taken in the confidential
cass No.561-E£/125-11/S,.Cell Shri H.C.
Chhabre is 4lso assigned senicrity as
Sr.Clerk grade R.138-3G0(RS) /R, 330~560
(R-) from the date his jumicr Shri
Kimti Lal Bhalla berne on the panel

on 17=8-1971¢ He will be given proforma
fixaticn accerdingly.

UCbjecticns if any may be sent within
15 days of the receipt of this notice

otharwise it will be treated as final
and proforma fixation will be finalized."

s

"However, thsse erders uwere baiﬁad vide lettsar dated
2-2-1985 which read; as under:~
"The orders in cennecticn with assignment
of senicrity te Shri Hgrish Chander Chhabra
Head Clerk P=3 issued vide this office
Notice of even No, dited 4-1-85 is hereby
pended.” '
Subsequently the reescns for effacing the senierity
cf the %pplicant vere given by respondent No.2 vide

his letter dated 21-2-1685 sxtracted belcw:-

"It is preposed to assign senierity te
Shri H.C.Chhabra, on the basis of panel
dated 17-9-1971, in accerdance with




)

Rly, Beard's cenfidential instructiocns
issued vide lstter No.E (D&A)66-RG5-4

dated 25-6-67, which laid deun that an’
smplcyee against whom SF-5 was pending

wes not allowed to appear in the test

but was to be given seniority en the

basis of original pansl if SF=5 culminated
in award ef minor penalty and the emplcyes
cencerned was declared successful at the
subsequent examination at the first
attempt,

You may pleass note abdve pesitien and
sbjections if any may bs sent within
3 week of the receipt of this notice," ]
3. The applicant was under the imbression that i
the last lstter dated 21-2-1985 was being acted upen 1
in his faveour but for the selecticn for the pest &f 1
Assistant Superinténdent notified on 10-3-1988 the
applicant found that he was not getting the bensfif
of the letters of 4=1-1985 and 21-2-1985, The
applicant represented sn 27-7-1988 for the implementatien
of the notices dated 4~1-1985 and 21-2-1985. To this
repressntatien, a repiy was given to the applicant
on 17-8-1988 stating that the matter hiQ'beon
considered in detail and his blaim fer assigning
sanisriﬁy as preposgd-in the said letters dated
4=-1-1985 and 21-2-1985 was not tenable, This GC.A,
has been filed for quashing this reply dated 17-6-1988
and fer a direction te grant the applicant seniocrity
as Upper Division tlefk @as propesesd by respondent
No.2 in his orders dated 4-1-1985 and 21-2-1985 with

2all censequential benefits,

4, The learned ceunssl for the respencdsnts raised
preliminary ebjaectiocns regardiﬁg lihitatieﬁ and the
non~jeinder of necessary pérties. With regard to
limitation, relevance was placed on ATR 1988 (1) 149
as per which the Tribunal cannet take cegnisince ef
the grisvance arising out ef an‘arder made prier te
1-11-1982 i.e. the date earlier to three years from
ths déta of transfsr of jurisdietion to thse Tribunal,

We are not .impressed by this afgument since the
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grisvance has-arissn censequent to the letter QF
17-8-1988 reject ing the repressntaticn of the
applicant, After considering the grant of seniority
- faveurably te the applicant by issue of certain
erders in 1985, the respondents ultimately decidéﬁ
in 1988 not to hpheld his claim. Thus the fihal
order against which the applicant is aggrieved
should be taken as the order issued en 17-8-1988

'and the question eof limitation will not arise,

5. On the aspect of non-impleading of necessary
parties, the ld, counsel fer the applicant cited
Supreme Court erders in Civil Appeal No¢.5317 of 1990
in SLP No.7055 ef 1989, The relsvant portion

in the order .is as under:c=

®eo.lt has been tried to be contended
before us by the learned counsel dappearing
on behalf of the respencdent that since

the emplcyees who are likely to be affected
by this judgment hasznot been impleaded,
the relisf should not be granted until and
unless they are impleaded in this case,

We are unable to find any merit ef this
submission fer the simple reason that the
quest ion of law invelved in this case

whet her @ person appeinted on an officiating
basis to @ substantive vacancy and working
there for a censiderable period of ysars

is entitled to have his period eof ad hec
serTvice to be reckonasd while being
reqularised in the promoted pests."

The 1ld, ceunsel of the applicant argued that certain
quest ions of law have been raised in this 0.R, viz,,
uﬁsthar promot ion through limited departmental
sxamination should hive the trappings of a direct
recruitment and uhether the benefit of sﬁaled coevsr
precedure should apply in such cases, Ue are
coenvinced that specifie questions_af law as would
be discussed further have been raisgd_in this 0.A,
and hence tho-nan-jeindar of necessary partiss
should not be held as a bar against entertaining

t he UOH.

6, The main thrust of the case of the applicant
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is that the benefit of the instructions of Railuay

Board issued vide lettor No.E(D&A)66-RGS~4 dat ed
25-6=-1967 shegld hiave been extendsd te him sincs
the disciplinary preceedings rendered a minor
penalty other than stoppage of prometion. The

relevant extracts from this letter are as under: -

- "Subi~ Procedure to be felloued for premotien
of Railway servants whe are under
suspension and/or whoese conduct is-
under investigation. |

In supersession of the instructions
centained in Buard's letter No.E(D&A)63-RGE-32
dated 26-10-1965 on the abeove subject, the
Board have decided that the fellowing procedure
should be followed in the matter of promotion,
from class IV to class III, within class II1I
and from class III to class Il of Railway
servants who are under suspensiocn or whoss
conduct is under investigation or against
whom departmental procesdings havs been
init iated or are preposed to be initiated.

1) . Casas yhare a Railway servant is
placed under suspension and/or against whom
departmental proceedings have been initiated
or are proposed to be initiated for the
imposition of @ major penalty,

i) Such @ Railway servant should not be
promoted even if alrsady borne on a
selaction/suitability panel till
after ths result of the proceedings
against him is known. '

ii) Such a Railway servant should not also
be called to appsar at the uritten tast
and/or appear before the selaction
Board.

iii) ~ A vacancy in promotion grade should
howsver, bs kept reserved for him till
the finalisation of the procsedings
against him and meant ime the vacancy
fillad en an officiating basis.

The pangl formed after keeping the
vacanciss ressrved for thess Railuway gervants
who ars undar suspension stc. will be provisional
to the extent that the merit pesition may
change on account - of the intarpolation ef
additional namss subssqusntly., Such a provisional
panel may bs announcad in relaxation of order g
contained in Bogrd's lstter No.E{(NG)64=PNM/93 |
‘'dated 9-2-1965, :

If the number of vacancies to be kaspt
resarved is equal er more than the strength
of the panel to bs anncunced it will bas possibls |
to announce the pansl, In such cases, as no 4
panel can be formed, and the vacancy/vacancies
in such cases may be filled by appointing staff
to officiate on an ad hoc basis till the
finalisation of the disciplinary procecdings.
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(iv) If he is ultimately exonsrated or his
suspsnsion is held as wholly unjustifiad
or awdrded any of the fellowing psnaltiss:-

1. Censurs, o

2, Withholding of increment.

3e Wit hholding of the privilege of passes
er PTO0s or beth,

4, Fines, ' _ : /

5, Recovery from pay of the whols or part

of any pecuniary loss causad te Govt,
by negligence or breach of erders, and

6. Reduction to a lowsr stage in the time
scala, He shoud be callsd for a
supplementary selsction on his suitability
adjudged or seniority-cum-suitability
basis as the case may be and his name
interpolated in the panel/list fer
Premotion viz-a-vis other candidates
already on the panel/list., Bafere
ordering actual promotion against a
reserved vaciancy, it should, houwsver,
be ensured that his is not premoted
during the currency of the panalty
but only after its expiry as laid down
in Board's lstter No.tL(D&A)58-RG6~41
dated 7-2-1959, but if the punishment
of withholding of increment becomes
effective from a future date, he should
be promoted, if dus, and the panelty
of withholding of increment should be
imposed in the promoticn grade for a
peried which would not result in greater-
monetary less, a3 laid down in Beard's
letters No,E(D&A)59-RG6~41 dated 17-4~1961
and No.E(D&A)65~-RG=6=27 dated 20-7-1965,

Nofes~- Staff who are ultimately awarded the
psnalty of withholding of promotion
or reduction te a lower service, grade
or pest should not be called even at
' the supplementary sslection/suitability
test,"

The case of the appoicanEZthaf he should have been
subjected to @ supplamentary test in continuaticn of
thelpreviaus test held in January, 1973:19 had made
a representation in time accordingly but&fhis wa s
not entsrtained, 7ﬂltimately he passed in the next
compst itive test held in the year 1973 tepping the
list of candidates who haa passed and hencé treating
this performance af the supplamentary[izsihould be

given the benefit of interpolation in the 1970 test.

76 The reépondents oppesed the above on the
plea that limited departmental compstitive test is .
treated at par with d rect recruitment made by Bailuay

Sarvices Commission and feor direct recruitment tests

ngéi:giiﬂd
applicat ions not clsared from disciplinary/

<
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vigilance anglss are not ferwarded and no pests
are kcpt aside in such cases, Since it was net
a selection within the normal channel of promotion
the applicant cannet bs granted any benefit which

is admissibls in case of normal departmental selaction.

7. In the batch of 0.As No.T-43/87 (CuP 2172/85),
¢.4,No,1595/87, 0,4.1596/87, 0.A,N0o,1599/88, 0.4,
No.1405/89 and 0.A,1408/89 heard by a Full Banch of

this Tribunal, it has been held as undaer:-

"Persons prometed on the result of a
compm titive examination conducted in
accordance with the Rules cannet be
regarded as direct recruits. Item

8 of the Rule pertaining to Upper
Division Clsrks expressly describess
the mode of appointment on the result
of & competitive examination as
‘Promotion', UWhen the Rule itself
axpressly describes the method of -
appointment as 'promotion', we fail
to see how it can bs treated as
'Didect Recruitment',

8, We are bound by the stand taken by the Full

Bench in & similar case ef Upper Division Clerks

(n ahdlhan Lt k 2
o~ where 507 of the posts are filled on the basis af
AN 4 -

seniority subject te rejesction of unfit and the
remaining 50% vacancies are fillsd by premotion of
Louer Division Clerks including sfenatypists,‘
telephone er telsx operaters on the results eof a
compet itive examination, It is not in dispute that
vacancies of Upper Divisien Clarks relating te this
O.A, were filled 90% by promotion on seniority-cum-
suitability basis and 10% by premctien en competitivs
basis, Various netifications issued ih csnnect ion
with the compstitive examination (An,A=2, An.A-5 and
An.A=8) bringimg out that 10% of the Qacanciss Wwere
also filled onlyvby a precess af‘promotian. In this
visw thas application of ths provisions of the
circular No.E (D&A)66-RG5-4 datsed 25-6=-1967 in favour

of the ‘applicant was warranted, At some stage
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respondent No,2 (vide letter ddtedv21-2-1985) ha o
inveked the provisions cof this letter and was wanting
to extend the benefot of interpolation in the panel
of 1971 to the @pplicant. UWs do not see any reason
as to why this bsnefit should have been danied and
the lstters of respondent NQ;Z dated 4~1-1985 and
21-2-1985 taken to the logical end, |

9, In the circumstances of the case, the U.A,

is allewed with the direction that the respondent
No,2 will extend the benefit of seniority tg the
@applicant as propesed by him in his arders d#ted
4=-1-1985 and 21-2-1985, The applicant will be
eligibls for éQnsaquantial benafits, pamely, proforma
fixation as already envisaged in the netice dated

4-1-1985, No costs,

0 J,7ﬂ~41>‘ ‘ A |
) : }]% 4‘4
(PeT.THIRUVENGADAM) . : (C.%e
Membar (A). Nember(J
l[\ql



