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IN THE CCNTRAL ADP1INI3TRATI 17£, TRIBUNAL

PRINCIPAL BENCH S NEW DiELHI

Q.A. No, 372/89. Date of decision

Shri G,D, Bhartiya Applicant

iZ/s

Union dF India & Ors. ... Respondents

COR AMS

I

The Hon'ble Nr. I,P. Gupta, Member (a)

Tor the applicant. Shri R.R, Rai, Counsel

Far tha reapondants ... Shri P«H. Ramchandani,
Counsel

(1) yhether Reportsrs of local papars may
be allouQd to see the Judgamsnt ?

(2) To be referrsd to the Reporter or not ?

3 IJ_D G £ n E_N_T

/ Dalivared by Shri I.P, Gupta, Plambar (a)_J7

The rsliefs sought in this application are that

the impugned ordar dated 27,10«1938 (Annexuras A & B)

rejecting the IHamarial filed by the applicant ta the

President rsgarding expungement of aduerse entries in

the ACRs for the years. 1982 and 1983 and for 1985, bs

quashed and the respondents dirscted to give all consequ-

sntial of benefits of promotion, seniority etc.te the
applicant.

2» The adusrss entrias of 1982 and 1933 uare corarau~

nicatad to the applicant on 29.5,1985, They ara at

Annaxures C & 0 of the application. The applicant

rBprBsentad against tham on .12.5.1935 but his represen

tation^ uas rejsctad on 25.7.1985. Tha applicant

appealed to higher authorities but the appeal was
/•

also rsjectad on 16.2.1937, Thersafter, he filed a

Mamorial to .the President uhich too uas rejected by

communication dated 27.10.1988,
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3, The adverse remarks in the f^CR of 1985 were

coramunicated ta ths applicant an 18.2.1986. Ha

represented against them on 27,3.1986 and the

reprasantatian was rejected on 13,2,1937, Ha filed

a flamorial to the Prasidsnt which tao was rajsctad on

27,10.1988.

4, The cantentions of the Learned Counsel for the

applicant uare -

(i) Tha rejections af represantations uara done

by nan-spaaking ordars. Therefore, this was

illegal. The Caunsal quoted the caaa of

JE^.G, Narabudiri versus Union of India dscided

by the Principal Banch /"AIR 1937 (2) CAT 350_7«

(ii) No reprimantjj no uarning, no displeasure uias

ever communicatad to the applicant,

(iii) The applicant.was due for promotion uith

affect from 1,5.1935 as Office Suparintendant

from the post of Deputy Staff Suparintandent

(Leval 1) and DPCs were held betuaen 20,5,1985

and 24,5.1935 but the applicant was not selec

ted perhaps on the ground af adverse entries

and two juniers uera promotsd. Uhan the

adyersa , entries, uere not coni(Dunicated to the

applicant and uhen his reprasentations ware

not finally disposed of, tha DPC should not

have ignored his case and recemmendad juniors,

(iv) The ACRs uere written by officsrs abhor than

the csncarn.ad officars, ,,

(v) There uas inordinats delay in cammunication

V of advarsa remarks sinca tha adusrsg remarks

sf 1332 and 1983 ware uammunicatGd 3P 25.5,1985!,

5, Tha Counsel for the respondents argued.that -

(l) Tha application is^ hit by limitation sines

the reprasentation against reraarks ..of 1932

and 1933 were rejected an 25.7.1985 and in

raspect of 1985 on 13.2.1937,

..3



V,
-3-

(2) The rajaction uas after due considaratian

and in the case of E.G. Natnbudiri v/s Union

Qf India /"1991 S£c(L&3) 813^7 the Apax

Court finally decided that the rajection ©f

aduarsB rsmarks in ACRs without giving reasons

uas in order*

(3) The 3oint Qirector sn several ©ccasiens

personally called the applicant and told

him sf his daficiencias, The Oaint Director

had also uarned him that persistent dafician-

cies uould entail adverse comments in the

ACRs,

(4) The applicant uas cansidered f©r promstion

for the post fsf Office Superintendent but

the adverse retnarks were detected by the

DPC held an 27,5,1985 and the DPC observed

that the adverse ramarks for 1982 and 1983

be communicated to him. Accordingly, the

adverse remarks uere sent and served an

the applicant,

(5) The ACRs of the applicant uere written by

the concerned contrelling officers,

6, Analysing the facts and arguements af the case

it, is found that the. adverse remarks of .1982 and 1983

were communicated after a lapse af abQUt.2'^ years and

1^ years. There was inordinate delay and the respen-

dents have also admitted this matter. The records of
. Bench

• PC were shewn to thsj/oy the Counsel for the respondents

on directiein. It uas abservad. that a DPC uas held on

27o5,1985 and the DPC noticed that the adverse remarks

ware not communicated to the applicant as they ought

to have been. .Therefore ths DPC absaryed that in

fairness to the applicant a final decision ©f suitability
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^ should be deferred until after the adverse remarks

have been communicated tc- him and a decision arrived

at by the competent authority on his reprasentation.

Another DPC uas held an 12.9,1985 uhen it uias abservad

by the DPC that the explanation af the applicant

an the adverse remarks for 1982 and 1983 uas consi

dered by the Di-rector General and rejected and the

applicant uas informed accordingly. The applicant

uas therefore not recammended for promotion against

a past which uas a selection post and the DPC after

considering all eligible officers approved three

names for prometion including fe+=f«^of Shri 3,S, Ssod

and Shri 3.3» Sodhia uhose names have been mentiGned

^ by the applicant in his application. The Learned

Counsel for the respondents argued that the DPC of

September 1985 uas held only after a decision on the

representation of the applicanto

7, As regards the cantenticn of the Learned Counsel

for the applicant that the rsjectioreof representations

by non~spaaking order uere illegal^ Our attention uas

drawn to the judgement of ths Aipex Court in Union of

% India versus £.G. Nambudiri /~AIR 1991 SC 1260?

1991 see (L&S) Q13_7 uihere it uas held that if a

reprssentation is rejected after its consideration in

fair and just manner, the order of rejection would

not be rendered illegal merely on the ground of absence

(3f reasons and it is not open to the court ta interfere
-£.vJir
i-n such order merely on the ground of absence of any

reason. The Hon'ble Court added that it did not, hsuever,

mean that the administrative authority was at liberty

to pass order i#fe«n there being no reasons for the same.

In Governmental functioning before any order is issued,

. the matter is generally considered at various levels and

the reasons and opinions are contained in ths nates on the

file,
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In this case the repressntation of the applicant

uas csnsi dared by the D'irector General and the Central

Board qF Excise and Customs and thay were rejected,

Even the Wsmorial ta the President uas rejectede

Therefore^ it is claar that in this case the matter

uas considered at uarious levels but the adusrae

remarks uare nat expunged,

9e As regards delay in communication of the

adverse remarks, it is true that there uas considarable

delay. Such delays are highly undesirable and imprapar

but the point is uhether the adverse remarks can be

expunged snly on the ground of delay, Ue have not

been shoun a my statutory rule specifying strictly

the periods uithin which adverse remarks shauld be

communicated and the representation considered. The

guidelines and the instructions of the respondents

in this regard ara directory in nature and not

mandatory, Tharefore, the Banch is unable to quash

tha adverse remarks on the ground of dalay^ niareso,

uhan the cases of persons were considered only after

communication of advsrse remarks to the applicant

and disposal of his representation after it.

10. In the censpectus of the aforesaid factSj the

SLS

jA
applicatian is dismissed as no order to costs.


