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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH : NEW DELHI

W o gy -

t.A. No, 372/89. . Date of decision ._1 1 72’
Shri G,D., Bhartiya eoe Applicant

V/s
Union of Indig & Urs. oo Respondents

e

The Hon'ble Mr, I.P. Gupta, Member (A)

For the applicant cae Shri R.R, Rai, Counsel
For thes respondents oee Shri'P;H; Ramchandani,
Counssl

{1} UWhether Resporters of local papars may
be allowsd to sse the Judgemant ? :

(2) To be referrsd to the Reporter or naot %

WS GIEED ST TSRS MG WD SCWCASE TG

/Delivered by Shri I.P. Gupta, Mamber (A)_/

The reliefs sought in this application ara that
the impugned order dated 27.10,1988 (Annexurss A & B)
rajecting the Masmorial filed by the applicant te the
Praesident ragérding expungement of adverss entries in
the ACRs fer the ysars. 1982 and 1983 and for 1985; bs.
quashed and the respondents dirscted tec give all consequ-

ential of benafits of promotion, seniority ete.te the
applicant. - o . o

2. The advsrss entries of 1982 and 1983 were commu-
nicated to the applicgnt on 29.5,.,1985. They ars at
Anﬁaxures C &0 of the application., The applicént
repreéentsd against them @n_f2.6.1985 but his represan-
tatian? was rejected on 25.7.1385. The applicant

appealed to higher authorities but the appeal was

" also rejected on 16.2.1987. Thereafter, he filed a

Msmorial to the President which too was rejectsd by

communication dated 27.10.1988.



3. The adverse remarks in the ACR of 1985 uesre
communicated te the applicant on 18.2.1986., Hs
représented against them on 27.3.1986 and thg
reprassntation was rejected on 13.2,1387, He filed

a Mamorial to ths Prwsident which teo was rejsctad on
27.10.1988,

4o The contentions of the Lsarned Counsal fer the

applicant ware =

(i) The rejesctions of repressntations weras done
by nen—spaaking ordsrs. Therefors, this was
illegal. The Counsel gquoted the casa of
£,G, Nambudiri versus Union of India dscided
by tha,pninc;pai Bsnch / AIR 1987 (2) CAT 350_7.

(ii) No reprimand, no warning, no displsasure was
aver communicatad to the applicant,
(i;i) The applicant was due.for,prqmationtuith \

sffect from 1.5.1985 as Office Suparintendant
from the past of Deputy Staff Superintahdant
(Level I) and DPCs were held betwsen 20.5.1935
and 24.5.1985 but the applicant was not salec-
ted perhaps en the ground of adverse entries
and two juniors wers promstsd., 4When the
adverse entriss wers not communicated to the
applicant and when his reprassntations wzre |
not finally dispossd of, ths DPC should nat

- have ignored his case and recemmendzd juniors,

(iv) The ACRs uafe written by officers athor than
the cengernad officars.

{v) There was inordinate dalay in communication
of advarse remarks since ths advarse resmarks
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~of 1332 and 1983 uwere communicatod 5

5. Ths Counsel for the respondents argued that =
{1) The spplicatien is hit by limitatien since

the representét;@n_against":gmarks“of 1982

and 19983 were rejectzd on 25.7,.,1985 and in

raspect of 1985 on 13.2.1987.
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(2} The rejsction was after dus considaration
 and in the case of E,G., Nambudiri v/s Unien
of India /1991 SLC(L&S) 813 7 the Apex
Court finally decided that the rejection of

adverse ramarks in ACRs without giving reasons
wAas- in order.

(3) The Jaint_Directmr on several occasiens.
persenally called the applicant and told
~him of his daeficienciss, The Joint Directer
had also warned him that persistent deficisn=
cles would entail advarse cemments in the i

ACRs,

{4} The applicant vas censidered fer prometion

¢ for the post of Dffice Supsrintendent but
/ the adverss remarksluere detected by the
BPC held en 27,5.1985 and the DPC observed
that the adverse romarks fpr 1982 and 1983
be communicated to him, . Accordingly, the
adverse remarks werg sent and served on R
the applicant,
(5) The ACRe of the applicant were written by
¢ the concernsd contrelling officers.
Be Analysing the facts and arguements of the case
it is found that the adverse remarks of 1982 and 1983
were communicated after a lapse cf“abeutiz% yaars and
) 1% years, Thare was inerdinate delay and the raspen-
'dents have alsatadmitteﬁAthis matter. The records of
OPC wers shown to t&;;i the Counsel for the resppﬁdents
&*//// . on‘dirgctiwn, It was observed that a DPC was held en
qﬁ 27.,5,1985 and the OPC noticed that ths adverse remarks

were not communicated te the applicant és they ought
to have been. Therefere the DPC obsarved that in

feirness to the applicant a final decision ef suitability

oot
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should be deferred until after the advsrse remarks

have been communicated tc him and a decision arrived

at by the competent zuthority on his representaticn,
Anather DPC was held on 12.9,13985 when it was observad
by the DPC that the explanation af the applicant

on the adverse remarks for 1982 and_1983 Was consi-
dered by the Directer General and rejected and the
applicant was infermed accordingly. The abplicant

was therefore net recemmended for prometion against

a2 post which was a selection pest and the ORC after
considering all eligible officers approved three

names for prmmation including ﬁﬁ?&u@r Shri S,5. Seod
and Shri J.S. Sodhia whose names have been menticnedA
by the applicant in his application. The Learned
Counsel for the respandeﬁts argued that the OPC of
September 1985 uas Hald anly after a decision en the
rgpresentation of thé applicant,

7, As regards the contenticn of the Learnsd Counsel
fer the applicant that the rejections of representations
by nen-speaking arder were illega%) @ur.attention was
drawn to the judgement of thas Apex Court in Union of
India versus £.G. Nambudiri /TAIR 1991 SC 1260,

1991 SCC (L&b) B13, _/ where it was held that if a
representation is rejectzd after its CanQLderatlon in
fair and just manner, the order of rejection uaqld

net be rendered illegal merely en the greund of absence
af reasens and it is not open to the court ts Lnterfer@
ﬁz?‘such arder merely on the greund of ahsence aF any
reason. The Hon'ble Court added that it did not, hswever,
mean that the administrative authority was at libaerty »

wnfls
to pass order when thers belng no reasons for the same,
[

In Governmental functioning before any order is lssued,

. the matter is generally considered at uarimqs levels and

the reasons and apinions are contained in ths notes on the

file,



5 EL//

8, In this case the representaticn of the applicant
was considered by the Pirector Genersl and the Central
Board of Excise and Customs and thay werg rejectsd.
Even the Memorial to the President was rejected.
Tharefore, it is clear that in this case the matter

wag considered at various levels but the advasrse

remarks were nat expunged.

‘9. As regards delay in communication of the

adverse remarks, it is true that there was considerable
delay. Such delays are highly undesirable and improper
but the point is whether the adverse remarks can be-:
expunged enly an‘the ground of delay. We have not
bean shown amy statutory rule specifying strictly

the periods within which adverse remarks should be .
cemmunicated and the representation censidered. The
guidelines and the instructions of the respondzants

in this regard are directory in nature and not
mandatory. Tharefore, the Banch is umable to quash

the adverse remarks oﬁ the ground of delay, mBrese,

whzn the cases aﬁ;persans were considered only after

. cemmunication of advarse remarks to the applicant

and disposal of his representation after it,
10, " In the conspectus of the aforssaid facts, the

: . . . s i
applicatien is dismissed a2s no order to costs.

(I.P. Gupta)
Member {R})




