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Bharat Bhushan B Applicant (s)

iy . 4 i) Yy . .

Shri K.N.E, Pillaei Advocate for the Applicant (s)
R Versﬁs .

Jnicn of India Respondent (s)

Slapy i M, L, Verma Advocat for the Respondent (s)

CORAM : .

The Hon’ble Mr. P,C, Jain, ilenber .(A) .

Hire-Honble=Mnr -

1. Whether Reporters of local papers may be allowed to see the Judgement ? ‘3‘5

5. To be referred to the Reporter or not ? 4.

3. Whether their Lordships wish to see the fair copy of the Judgement ? NG

4. To be circulated to all Benches of the Tribunal ? : o

JUDGEMENT
In this application under Section 17 of the
Administrative Tribunals Act, 1985, the applicant has
challenged Office Memorandum dated 11.5.1987 wherein he
had been informed that the competent authority did not find
£ him fit to cross the Efficiency Bar with effect from 1.7.85.

He has prayed for the folloﬁing reliefs: -

#(i) The Hon'ble Tribunal may be . pleased to summnon
the records from the respondent and

a) -<uash the impugned order dated 11,5,87 by
which the apolicant was aeckned unfit to
cross the E.B. on 1.7.85.

b) Qi;ect the respondent to treat the applicant
as haviny crossed the EB on 1.7.85 by grant
of exemption from the exemination on attaining
the age of 50, pay on that date being fixed
at the hither stage tsking inte acccunt the

~length of service from 1.4.82 the due date \
of crossing the EB as provided for in para 3
of Annexure A-IX, |
¢/ Direct the respondent to have the applicantt®s
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with all,consequential benefits including

arrears of pay and allowances.

n(1i) Grant any other relief which the Hon'ble
Tribunal may consider just and proper in the

. ]
circumstances of the case.'

2, The relevant facts, in brief, are that the applicant
was promoted to the-post of Assistant Ehgineer in the C,2,i.0,
on 14.4.1977. The post carried the pay scale of Rs.650 - 1200
and he was due to cross the E.B, at the staje of Es.8l0/- on
1.4.82. As he had not passed the prescribed Departmental
Examination, #hich was a condition for crossing the E.B., he
was not allowed to cross the E.B. with effect from L.4.82.
Officers who cross the age of 50, are eligible for grant of
exemption from passing the Jepartmental Examination. The
apolicant reached that age on 1,7.85. Vide impugned order
dated 11,5,1987 (ﬂnnexure A-I to the Application), he was
informed that his case for crossing the Efficiency Bar with
- effect from 1l.7.85 was considered by the competent authority
who had not found him fit to cross the E.B. with effect from
the said date. He filed an appeal on 15.6.87 and it is stated
that no reply to this appeal has been received by him.
3. The applicant's case is that as per the provisions
“ in the G.P.4.D. wlanual, he is entitled to cross the Efficiency
Bar unless his work is adjudged to be not satisfactory. |
Hespohdents are also resuired under the rules to communicate
to the officer concerned‘adverse remarks in his annual
ccnfidential reports or if there i3 any fall in the standard
of his performance. The applicant's contention is that heither
he has been informed that his work has been found to be not
satisfactory, nor any fsll in his standard of performance has’
been communicated to him. He accepts that an adverse entry in.
his performance report for the period 25.8.198L toc 31.3,.982
was communicated to him (Annexure A=VI to the Application) and
his representation dated 56.12,1983 (Annexure A-VII to the
4pplication) was rejected by letter dated 6.5.1984 {Annexure

A-VIII to the #ipplication). Delay in the consideration of his
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case for crossing tﬁe E,B. with effect from l,7.85; recording
of the adverse remarks for the year 198L-82 in violation of the

tructions on the subjoct and rejection of his representation

and
by a non=speaking order;/non-c\nSLderatlon of his case ajain
after s year have also been pleaded. The impugned order has beer
challenged on the grounds of violation of principles of natural
justice inasnuch as it has.been passed without giving a preper

and

hearing,/following the secret guidelines instead of the
N 3

g

puplished criteria in the GC.P,#,D, Manual. Some judjements

have also been cited. The applicatinis stated to be within

the limitation prescribed under 2ection 21 of the Administrative
Tribﬁnalé Act, 1985, However, a Misc. Petition for condcnaticn
of delay hasalso been filed.

4. The case of the respondents, in brief, is that

the applicaticn is barred under Sections 20 and 21 of the
“dministrative Tribunals Act, 1985 and that the’order abgout
crossing of Efficiency Bardepends on the satisfaction of tge
competent authority. It is also stated that exemption from
the prescribed Departmental Examination on reachiﬁg the age of
50Ais subject to the service record being good. The appeal

is said to have not been addressed by the applicant to the
competenﬁ authority. The adverse remarks in the applicant’s
C.R. for the year L981-82 were communicated and his representate
ion against those remarks was considered by the competent
authority in accordagnce with the instructions on the subject.
As the new scales came into effect from L.l1,1985 and as there’
is no E.B. stage in the new scale, there was no question of
cocnsiderirg his case a;ain.with‘effect\from l.7;86.

5. I have carefully gone through the pleadingﬁ of}the
case and have heard the learned counsel for the parties,

~

5. it may be stated at the cutset that the validity

TSR 1D )k A R A A A i WO ) N o ey e AR L0 X ) L6 W e Sl 4 e Ml 00 i A T S A . i < m —up .

(1) 1982 (1) 3LJ 207 (Dr. Gopeshwar Datta Vs, U,0, L );

b

(2) 1978 (1) 3ik 829 (adan Mohan Khatwa Vs, State of
Crissa); .and

(3) ATR 1987 (2) CaT 3560 (E.G, Namboodiri Vs. U.0,1,),

(4) ATR 1988 (L) CAT 145 (Dr. Har: Dey Goyal Vs, U.0, L),
G .
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‘re@ard to these rmearks, cannot be considered in this
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or]etherVLSe of the adverse rema rks recorded in the A.C.ﬁi

of the appllcant for a period during 1981-82 and the averments
of . the applicant in this application on several points wrtn
aopllcatlon, firstly because there is no prayer to that e¥fect
in.this application, and secondly because any rellef in thls
regard is barred by limitaticn. In support of his Cvn+ent10n
tnat an order refusrnd to allow the applicant to cross the
EfflClency Bar on the basis of the adverse remdrks which, had
not been allegedly recorded in accordance‘v1rh the ins urgctions

on the subject and rejectlon cf his representat ion by a

.nrn—speaklnn order, he has cited a judgement of the Delhl

ngh Court in the case of UNICN OF INDIA Vs, MR. RANJIT quﬁH

GREWAL AND CTHERS (1980 (3) SLR 256). This judgement is not
applicable in the facts and circumstances of this case. SIn

th; cited case, there were statutory rules (All Indié SGrvices
(Confidential Rolls) Rules, 1970) while in the case before me,
there are no statutory rules on the subject. Further, 1n tqe
clted case, the adverse remarks had been taken inte con51dera-
tlon while deciding the case of pre-mature retlrement thqour
ccmmunlcatlng these remarks to the officer concerned Tmls is
not se in the case DOfore me. As regards the prellmlnary‘
obJectvon ralsed by the respondents, 1i is .cn record that the’
appllcant preferred an asppeal against the impugned order. As
JCh he cannot be said tc have not- avalledafee departnental
remedles ‘before apercchlng the Tribunal. As rejards llmlta-
tﬂon, the appeal against the 1mnugned order is dated l8.§.87,
The applicant coulu wait for a ae01sron of the appeal for a
perlod of six months, i.e., upto 17.“z.87. He was entltled
to file the applicaticn within one year from 17.12 87 ihe
application was filed on 2,1.89. In the Misc. Petition for
ceﬁdonation of delay, it is stated that he cculd not rl1e thls
ap?lication prior to the closing of the Tribunal for tne;w1nter
vaeatioﬁ on 23.12.88, in the circuﬁstances mentioned inéthe

M.P, Thus, there is delay of cnly less than a week and it is
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condoned under Section 2L(3) of the Administrative Tribunals
Act, 1985 for the reasons given in the M, P,

7. Rdmittealy, there are adverse remarks for scme

of the period relevant for consideration cf the éase of E.B.
Nlth eLIect from l.7.85 and these still Suand The appliéant
cannot, therefore, claim that his reccrd for the relcvdnt
period has been gcod, There is nothing to show that the D.P.C.
did not fairly ccnsider the record of the applicant. In
these circumstances, the Tribunal is not expected to interfere
w#ith the decision of the competent authority (P.N. GANDHI Vs,
UNTLN OF INOIA - 1989 (2) ATR 32). The respondents have
disputed the contention of the applicant that his case has

been decided on the basis of the alleged secret guidelines.

The applicant has alsoc not shown anythingy to substantiate

- his contention in this regard. Therefore, the judgements

of the Central Administrative lrlounal cited by the applicant
on the point of adverse remarks and on the point of apolica-
bility of secret juidelines are not-relevant.
8. In view of the apcve discussicn, I see no merit
in this applicatiocon, which is accordingly rejected. Parties
shall bear their own costs.
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(P.C. Jn.LN)
MERBER(A)
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