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NEW DELHI \\ "

O.A. No. 353/tJ9 198
sixsi:

> DATE OF DECISION '?)Q —H
• —— \

[•lanmohan Singh and Ors. Applicant (s)

; Advocate for the Applicant (s)

Versus .

Union Of India & Org. Respondent (s)

'-IESj—Raj Kurnari ChopriR ! Advocat for the Respondent (s)

CORAM :

TheHon'bleMr. U.C. SRIUASIAUA^^. UIC£'-CHAlRfiAN(3)

The Hon'ble Mr. N.U. KRISHNAN, f'lEf1BER( A) .

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement
4. To be circulated to all Benches of the Tribunal ? y '

JUDGEMENT '

(of the Bench delivered by Hon'ble Shri .K;rish,nan

The applicants uere civilians working in

the pay scale of Rs,260'-40Q in the Military

Engineering Services (P'lES, for short) as

Refrigerator [^lechanics. In accordance uith

the An,A-2 Military Engineering Services (,Indus

trial Class III and Class 1\1 posts) Recruitmert

Rules, 1971 - Rules, for short- they became

eligible to participate in the trade test for

promotion to the next higher post of Charge -

Mechanic (Refrigerator) in the pay scale of Rs.

380-560, as they had rendered the prescribed

minimum service of 3' years as Refrigerator

piechanic, Admittedly, they also passed the

trade test prescribed for this purpose in 1978.

Their grievance is that though they have ^hus

qualified themselves for promotion- as Charge
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I'lechanic (Refrigerator) and though a number of

Vacancies existedj they uere not promoted to

that post,

2, The applicants haue also another grievance.

The structure of the service uas revised frorr.

15,10,84 by the Ministry of Defence vide its

letter of the same date (Annexure ^3), addressed
the

to the Chief of^Army Staff, These orders are in

pursuance of the pay scales recommended by the

Third Pay Commission and the decisions taken by

the Government of India on the recommendations

of the Anomalies CoiTsmittee and relate to the

fitment of industrial uorkers of hES in the pay

scales recommendBo by Third Pay Coinmission, One

of the decisions taken uas that, for certain

common category jobs listed in Annexure-I to

that latter- which includes the post of

RefriQerator Mechanic also- an additional avenue

of promotion uas to be given by providing /

inducting posts of Highly Skilled Grade-II posts

in the scale of 88,330-480 and Highly Skilled

Grade-I post in the scale of Rs.3B0-560. The

result uas that uhersas, earlier, the Refrigerator

Mechanics in the pay scale of Rs,260-400 could

get promoted only as Charge Mechanic (Refrigerator)

in the scale of Rs,380-560, after this restructuring,

additional promotional opportunities uere made

available. Thus, out of a total of 100 posts,

65 posts only uill be in the skilled grade of
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Rs 250-400 (i.e. lowest grade, corresponding to the

grade applicable to Regrigerator r-lechanics) , 20 posts

uill be Highly Skilled Grade-II (R3.330—4B0) - uhich is

an adaition in the case of Regrigerator Mechanics - and

the remaining 15 posts uill be in the Highly Skilled

Grade-I in the pay scale of Rs,380-560, corresponding

to the post of Charge riechanic (Regrigerator) uhich

existeo earlier. Thus the earlier tuo-tier structure

uas replaced by a three-tier structure,

3 ' By the Of'i dated 19.4,85 (Ann.A-4), the Fiinistry

of Defence clarified, hou the three-tier structure is

to be operated. Point 3 above is relevant and is as

follous;-
Point Ansuer

(iii) Introduction of tuo Skilled tradesmen uith
higher grades for 3 years service shall be
skilled workers on promoted to Highly skilled
L.ench f'lark % aces Grade II subject to
(65:20:1 5) passino of Traue test to be

laid down for this grade and,
to Highly Skilled Grade I
after putting in a minimum
of 3 years service in Highly
Skilled Graoe II subject to
passing of Trade Test for
Highly skilleo Grade I to be
laid down for the purpose,
pending framing of the formal
Recruitment Rules,

4 . Subsequently, the (ministry issued another

letter on 8th April, 1986 (Ann,A5), The instructions

in the annexure thereto to the extent we are concerned,

are in partial mocification of the decision at Sl,No.3

extracted above in so far as it relates to the minimum

qualifying service needed for appearing in the trade test.
liL

. .4
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In so far as promotion to Highly Skilled
related-Grade-I is concerned, the/instructions ,,are as

follous:

(a) In any unit in which Recruitment Rules
are in existence, the workers satisfying
the prescribed criteria shall be
eligible for promotion to Highly Skilled
Grade I uith effect from 15,10,84,

(b) In any unit in uhich Recruitment Rules
uere not in existence, on 15,10,84,
uorkers shall be considered for promotion
after passing the trade test'or after
clearance by a DPC, as may be prescribed,

^ Houev/er, in so far as the e<perience
criteria is concerned, it shall be
relaxed from the normal 2/3 years to
one year, as a special one time concession,
Uorkers qualifying the trade test shall
be promoted to Highly Skilled Grade I
with effect from 15,19.85. Pending
finalisation of Recruitment Rules,
administrativ/e instructions prescribing
the criteria to be followed in effecting
promotions from Highly Skilled Grade II
to Highly Skilled Grade I, will be issued
by 31st l^lay, 1 986."

In so far as promotion to Highly Skilled

Grade-II is concerned, it is sufficient to note

that the Recruitment Rules, if they exist, should

l_ If not, be folloued, / the v/acancies of the Highly Skilled

Grade-II are to be filled-dp merely on the basis

of seniority without obligation to pass the

trade test. An additional temporary quota of

promotion to Higher Skilled Grade-II to the

extent of 15^ was also made, to be filled after

passing the trade test, but we are not covered

with this,

5, The grievance of the applicants in this

background is that though they had passed the

trade test for promotion to the grade of Charge

f'lEchanic (Refrigerator) (Rs.380-550) , which is
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equivalent to the Highly Skilled Grade-I posts

(HSG-I for short)- they have not bean given

promotion to HSG-I ,. Ins tead, persons uho did

not pass the trade test with them or did not,

pass any trade test thereafter are being pr.Ofr

mated to HSG-I, ^x-K«^x«•k•XK5^ uhich is contradictory

to annexure A5 instructions dated 8,4,36' of the

Ministry .of Defence,

6, Planniohan Singh, the first applicant, sub-

-4 mitted a representation dated 29,7,88 (Annex-l)

to the second respondent i,e, Engineer^in-Ghie f

Army Head Quarters, Delhi, He has stated in

his representation that on the coming into force

of the 3-grade structure- vide Annexure A3 letter-

he uas granted fitment in HSG-II u,e,f, 15,10,84,

He,,theref ore,claimed that he should have been

promoted to HSG-I from 15,10,85 in accordance

uith the instructions (An,A,5), nou reproduced

in para,4 above. This representation is stated

_ . to be still pending,

7, It is in these circumstances that the

application has been filed seekin^g :^ax the

follou/ing reliefs;

" 1, That the respondents may be directed

to promote the Applicants to the post of Charge

. Mech, (Ref) H.S.Gde.I in the erst-uhile pay-

scale of Rs ,38Q-560|,nou Rs ,1 320-2Q00 >against

the available vacancies in the area prior to

15,10.84 uith all consequential benefits.
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2, Alternatively, the respondents may be

directed to promote the Applicants uho had

passed the trade test for Charge flech (Ref)

in 1978/79 to Charge Mech (Ref) Highly

Skilled Grade—I u.e.f, 15,10,84 as per tte

directions of Ministry of Defence contained

in Annexure,5,

3, The respondents may also be directed

to declare such of those persons who passed

the trade test in 1987 and promoted to

Refj flech. Highly Skilled Grade,! as Junior

to the Applicants,"

8, The respondents have filed a reply contending

that the applicants are not entitled to any relief.

It is submitted that though the applicants had

passed the prescribed trade test in accordance with

the Rules- uhich is^necessary condition for promotion
to the post of Charge Mechanic (Ref rigerator)-

they could not be promoted, because, no vacancies

uere then available. Subsequently, the three-grade

structure uas introduced which classified the posts

as Skilled, Highly Skilled Grade,II and Highly Skilled

Grade,I and the promotion to Highly Skilled Grade,I

could be made from Highly Skilled Grade,II, The

applicants uere too junior to get such promotion,

9, It is added that the Annexure-I representation

filed by the first applicant already stands disposed

by letter (Mo,1 021/76/l 15A/EIC(3) dated 18,11,88
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and a copy thereof is stated to be exhibited

as R1, though that exhibit is not on our file,

painted out
10. It is further/wKted that,in pursuance of

the directions contained in the annexure to the

letter dated 8,4.86 (Annexure A5,), relating to

the promotion to Highly Skilled Grade.I category,

instructions have ifaeen issued from £-in-C's

Eanch vide letter No.90270/89/1GS/EIC3 datec

3.9.86, stated to be enclosed as enclosure R1 (a)

uhich is also not found in our file. According

• to these instructions promotion to HSG-I uill

ohly be from the category of HSG-II.

11. On the date of final hearing, none appeared

on behalf of the respondents, Ue have carefully

considered the arguments put forth by the learned

counsel for the applicant and also perused the

records,

12. Admittedly u,e,f. 15.10.84, a major structural

change had taken, place. Instead of a 2~tier

• structure uhich existed earlier, a 3-tier structure

came into being from that date as uill be clear

from annexure A-3 letter. B.ecruitment Rules

in force till then had become obscblete. Therefore,

the respondents cannot be faulted if recruitment

and promotions to the 3-grade s tructure uere made
and

in pursuance of the executive ins trueLions^ their

actions cannot be assailed as uas done by the

applicant's learned counsel- on the ground that

executive instructions caniiot supercede the

statutory rules. That contention,though correct,

has no application in the present case.
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/ As cantended
tiy the applicant's
counsel,

/ promotion
from 15.10,85.

13, In his representation, he has stated clearly

in para 2(b), that on the introduction of the

three-grade structure, he had been granted fitment

in Highly Skilled Grade.II u.e.f, 15.10.84. This

has not been denied in the counter~a1 fidav/it. He

from 15.10,85
claims promotion to HSG.I/on the basis of the

ins-truction. —

A,5_^XMKiM3S:feiS?5, In. regard to the substantive

grievance of the applicants, ue see from the

records that onlythe first applicant's case •

(flan Mohan Singh) , has been made out clearly

in his representation of Annexure.I,

14, Therefore, the only point for consideration
/

centres round the instructions relating to promotion

to Highly Skilled Grade,I - reproduced in para.4 supra,

/that has to be read uith the clarification given by the

Annexure.A6 letter.., Tnis letter dated 5.1,87

states that persons who had passed the trade test

for promotion to the post of Charge f-ledianic

Refrigerator under the earlier Rules, need not pass

the trade test again- though stipulated in the
the neu

extract of _^instruction referred to above ..'provided

they have already been placed in Highly Skilled

Grade,II post. Hence, the applicant^ are entitled to /

15, The respondents have not met this contention,

LJe find force inthis submission.

16, In so far as the first applicant is concerned

he has already been placed u.e.f, 15,10,84 as

Highly Skilled Grade,II uorker. He had already

passed the trade test of Charge flechanic Refrigerator
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in 1978, He has also rendered the qualifying

service which has been relaxed to one year as

on 15,10,85 He is therefore, eligible for

consideration for promotion to the post of Highly

Skilled Grade,I, without passing any further trade-

test or being cleared by DPC in terms of the

aforesaid instructions. The question as to

whether he can be absorbed as a Highly Skilled

Grade-I uilljtherefore depend on his seniority

v/is.a.uis other HSG,II persons,whose case should

also be considered in accordance with the aforesaid

instructions and also keeping in uiew the number

of posts available for such promotion,

17, That takes us to the third relief sought

by the applicants-Uith the_^^^^:^5^L^^l4:om 15.10.84, the
Rules .had decome absolute. The applicants Had,

no doubt,passed the trade test in 1978 , perhaps,

earlierthan others senior to them as Refrigerator

Mechanics, They could claim . preferentialpromotion

to Charge r'lechanic(Re^rigBrator) oyer those who had -

not passed the trade test with them or who had

/ if that passed it later^ Houeuetjthe p,ost.df Charge
post existed,

i'Techanic (Refrigerator) stood abolished on 15,'io',B4

In respect of the new set-up, the fact that tte

applicants had passed the trade test has- no relevance

because promotion is to be made from HSG,II. Therefore
' to HSG-IGrade

his turn for promotion/will depend on his seniority

as HSG.II, in regard to which no prayer has been made.
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18, The Carelessness of the respondents in

not ensuring that the documents listed in the

reply affidavit have actually been exhibited as

uell as the absence of any representation on

behalf of the respondents has handicapped us

to a considerable extent. Therefore, in so far

as the first applicant f^ian Hohan Singh is concerned,

notuithstanding the avernient made in the reply.

affidavit that the innexure A1 representation

J h as been disposed of by the eoslosure R1 letter

dated 18,11,88, the second respondent is directed
afresh

to consider/the Annexure.a\1 representation in the

light of the observations made above and send

a reply to the first applicant within 2 months

from the date of receipt of this Dudgement.

19, In so far as the other applicants are

concerned, no specific averments have been made in

regard to their individual cases as to uhether they

were absorbed as HSG.II u.e,f. 15,10,84 itself like

the first applicant. The benefit of Annexure A6 uill

be available only if such is the case. If such be

.the Case they may make a representation to the

second respondent, like the Annexure-I representation

made by the first applicant,within a period of 2 ueeks

from the oate of receipt of this order and in. case

such representations are received by the second

respondent, he is directed to dispose those

representations uithin a period of 2 months from

the date of their receipt in the light of the

^^^observations made . by us.
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20, The application is disposed of uith the

aforesaid directions. There will be no order

as to costs.

V
(N.l/. KRISHNAN)
fCnBER(A)

(U.C. SRIUASTAUA)
UICL-CHAIRr'iAN(3)


