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(Judgement by Hon'ble Mr. Justice
Amitav Banerji, Chairman) ¢

The matter inm this JeA. paﬁtains to fixation of
pay. This 0.8. can be heard by a Single Member Bench.
Learned counsel for the applicant Shri R.L. Sethi had
agreed to argue the matter before a Single Member
Bench., It was accordingly listed before me.

The applicant was appointed as Statistical
Assistant in tﬁe pay scale of 33;425-700 on 13.,11.1969,
He Qas promoted as Senior Investigator on ad hoc basis
WeDofe 134108.1977 and on regular basis weec.f« 15.9,1980.
On 25,4.1977, peréons namely S/Shri P.C. Jain, S.C. Gupta,
Ve.Po Pasrija and 8.8. Bahl, Statistical Assistant (0G) were
appoinfed @s Senior Investigator im the Department, purely
on ad hoc basis une.?; 18.4.1977; until further orders,
On 25.6.1977, an assurance was given that the above appointment

as Sanior Investigator was purely on ad hoc basis, and ths

said appointment will not confer upon them any right to
b
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claim benefits in the matter of senmiority, confirmation
etcs in the grade.' The applicant who was senior to thres
of them was, houever, not aqcordgd the same position as
those mentioned above. On 23.5.?977 s/Shri 5.5, Malkani
and NeH., Dave, Documentétion Assistant was informed that

as and when he reverts from deputation, he will be assigned
due pdsit;on according £o his seniority as Statistical
Assistant im the Ministry and that the ad hoc promotion
given to his jumniors will noﬁ in any case give them any
fortuitous benefit ovaer bhim. .It may be.mentionad here

that from February, 1977 to Uctober, 1977 the applicant
served in Raja Ram Mohan Library, Delhi. Uhat follouwed
nexﬁ was that theifour persons mentioned above uere granted

increments in April/Nay 1978 whereas the applicant was

. alloved to draw his increment only im October, 1978, Hence,

!

.the applicant was treated as jumior to them. The applicant

then requested for stepping up of his pay‘at par with his
juniors (Respondent No. 2 and 3) on the ground that he

could not draw the pay less than his juniors ;nd was entitled
to stepping up in accordance.uith the extant rules and

instructions, It_is'Further stated that in similar cases

_respondents have allowed banéfit to seniors, and that the

vacanciss were long term. The Respondent No. 1 rejected
the applicant's remr esentation on 17,11.1988 and thereafter

the present 0.A. was filed on 14.2.1989, .
. )




The respondants teook the plea ;hat thg Application was
[ misconcaiueq and the Application was barred by time. The
C who '
stand of the respondents was that four officers/were promoted
} on 25.&.1977'(vide Annexurs II), as Senior Investigators, on
E . ad hoc basis, except Shri P.C. Jain, the othep three were
r junior to the applicanﬁ in tﬁe Seniority List of Statistical
[ Assistants., It was further stated that there was an anomaly
l in the pay drawn by the applicant and the three juniors.and
o instead thersof the stand of the respondsnts uas 88 follous:

"1t may thus be observed that the anomaly of the juniors-
drawing more pay than their senmior has arisen due to
their officiation on the post of Sepior Investigator

! on ad hoc basis prior to the applicant and not as a

| ~ result of direct application of F.R. 22(¢). This

anomaly, therefore, cannot be rectified by stepping up

of pay as demanded by the petitioner because there is
no such provision in the rules".

Anothér plea raiéed by the respondents was that the

representation for stepping up of his pay had been mads after

| -~ 9 years in Jume, 1985. In July, 1986,1he again repreganteﬁ
his case and in November, 19886 hes had submitted a certificate
that he would not claim arrsars for the previous yearsrin case
his date of increment @aabréught at par with his junier, namely,
Shri S.C. Gupta. On the basis of the abovs, an order was
.issQed on 19.12.1986 antedating the date éf annual increment
From 1.10.86 to 1.4.86. The Department realised that the
benefit of ante-dating the'date of annual increment of the

applicant in a way amounts to stepping up of his pay with

reference to his jUniors. It was stated that the impugned order
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was issued through a bonafide mistake. It was furths:
staeted that there was no anomaly as there uas no provision
in the rules to step up the bay of the senior with reference
to his jumior in such cases. The impugned order of ante-dating
the date of annual incrsment uas uithdrgwn subsequently vide
order dated 22.,6.1987. ’The.Eompetent‘Authority had right to
to rectify the bonafide mistake made by it, and lagtly, it
yas sta£ed that the applicant has‘not bsen able to make out
any casa.

I have heard learned counsel for tbe partises,
The preliminary question about the O.A. beiﬁg Sarred by time
may be examined’First.

The impugned order is dated 22.6.1987, The applicant

’ \

m;de reprssentaﬁion on 28.,6.1988, It was rejected on
17.11.1988 and thereafter the 0.A. was filed on 14.2.1989,
In the normal course, the impugned order.should have been
challenged before the Tribumal within a ysar i.e. by 28.6.1988,
instead the applicant filed rapfesentation. The representation
was, howsver, considered and rejscted on 17.11.1988, The
appliéant thersupon approached the Tribunal in February, 1989,
It will be noticed that the applic;nt had a year's time to
file the U.A. under Section 19 of'tﬁe'A.T. Act. On the last
date of limitation, he had madé a representation to comply
with the éection 19. That reprasaﬁtaticn was disposed of
within six months and within a further period of three months

he had filed - U.A. before the Principal Bench., We are nt _

e
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prepared to hold that this 0.A. is barred by time. Since :
the representation had been filed within a period fixed for
filing thQHD.A. and had bsen entertained and disposed of, further
period of limitation Was provided under Section 21 o?lthe AeTo
Act. As such, the 0.A. was within time.

As regards the other plea of the respondents that the
UsA. is not maintainabla, we are of the uieu that this is not
such a matter which can bs dispossed of on this ground., The
guestion raised in the O.A. is far resching effect and it cannot
be said that the 0.A. is not.maintainabla. Both the preliminary
objectians are accordingly disposed of,

The main point in.this case—is whather the benefit
once accﬁrdsd to the applicant cou;d be rescinded or withdrawn
and whether date of annual-increment could .be ante-dated from
October to April of the same yaaf; The further quegtion is
uhethér it»could be uithdrauhvat all..‘

There is no iota of doubt that the respondents No. 2 and
3 wers junior to the applicant. The applicant during tﬁe
relevant period was auvay on deputation to Raja Ram Mohan
Library, and the respondents being available were promoted on an
ad hoc capacity. The applicant was placed at a position junior
to Respondents 2 and 3 and the applicant had merely asked for
tulrectify~§his positian, This was initially agcordsd by ths
raspondéntg but subsequently withdraun by an order dated 22.6.1987,

It is this drder which is impugned. The respondent's stand is
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that since it was a Bonafide mistake in the order, it could
be corrected by the respondents. The applicént's stanﬁ is
that it c@uld not be done for having once acceded to the
position to bring him at par with his juniors,

1.have consicdered the matte;‘andiin ~my opinion the
primahy case between the parties is uhéther the applicant
had besn affected by the withdrauwal of the order. There is
no doubt about it that he was affected. He had again besn
placed bélou Respondsnts 2 and 3, whe were his juniors. The
order dated 25.6.1277 was issued to corrsct the pgsiticn and
that having been granted could not be withdrawn. That order,
in my opinion, corrected the anﬁmaly_betueen the ;pplicant
and the Reépohdents'z and 3, In regérd to the guestion of
seniority, admittedly, the applicant was senior to Respondents
2 and 3, and was not liable to be placed bselas the Respondents

2 and 3,

I am, therefore, of the view that the order passed

by the Gover nment ante-dating his date of annual imcrement so

as to place him at par and not belouw his junioré was a properl
order, In the circumstances of the case,. that order was not
liable to be interfered with or withdrawn. The position wouid
have been different if the applicant had not been senior to the
Respondents 2 and 3. ferely because that he was on deputation
does nqt mean. he loéss his position in Séniority List. It is
well esﬁéblished thét the period of ad hoc service is to be
considéréd @s regular service and gounted for sehiority. In
this view of the matter, the Respondents 2 and 3 would be

regularised from the date of their ad hoc prometion. On the

i

o
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same basis, the abplicant's position would be given later
to commance hils service because he was on depﬁtation.-‘lt
is well established that an order which seeks to put a senior
into @ junior position, can be éhallenged by the officer..
- to a person |

Unlass there had been some punishment/under CCS(CCA) Rules
which affects his career, I ﬁc not ses how the applicant
could lose his seniority. I am, therefore, of the view that.
the applicant was entitled to be plaéed at @ place not Junior
to Respondents 2 and 3 and anteedafing.his date of annual
increment from Octﬁber to:Abril each year was a correct order
and could not be withdrauwn.

In the result, therefore, 0.A. succesds and the
impugned orders dated 22.6.1987Iaﬁd 17.11.1988 are set aside
and the applicant is allowed tre benefit of order dated

19,12.1986. I order accordingly.

There will be no order as to hosts.

Qe

(AMITAV BANERJI)
{ CHAIRMAN



