, : 7
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL s W~
' NEW DELHI
0.A. No. 341 1989

T.A. No.

DATE OF DECISION_19.9.89,

- Shri P.C. Bhatia Applicant (s)

Shri R.R. Rai

Advocate for the Applicant (s) -

Versus

Union of India & QTS Respondent (s)

: Hz
__Shri P.P. Klurana : Advocate for the Respondent (s)

CORAM :

The Hon’ble Mr. 0.K. CHAKRAVGRTY3 MEMBER (A)~

9
The Hon’ble Mr.,

Whether Rep(')rters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ? ,

Whether their Lordships wish to see the fair copy of the Judgement ?

To be circulated to all Benches of the Tribunal ?

oW

JUDGEMENT

Applicant herein, who is an inspector in the office
of the Central Excise and Customs g Collectorate, New Delhi, prays
" for quashing of the °~ adverse remarks made in his A.C.K. for the

year 1980,

2, The applicant was communicated adverse remarks for the

: year 1880 under the.Headduarteré- Assistant Collector letter dated

2.,5,1981, In ordgr to enable him to make effective represep}ation
a?ainst the adverse remarks he requested the Assistant Collector
on 8.6.81 to apprise him'of the material on which the impunged
remarks were based. He was asked to apoear on 19,1.1983 for
ingpection of the records on the hasis of which adyerse'remarks
were conveyed to him, The applicant inspected the files on 1,7.83

g8

but he could not find anything specific"*ﬁherein’_,. He requested
the Deputy Collectof (Headquarters) on 6.7.é§\§5at the mterials
considered sufficient to justify the impugned rémgrks may be pin-
pointed.s In response he was advised by the DeputyuCollcctor

(Headguarters) under letter dated 29,9.83 that the available




“careful consideration of the represemtation the Collector has rejected

s B o -

-

material has alrsady been shoun to thé'apﬁliéant and he may make

~

further repressntation if he daemgﬂneceésary. Another request
Ll Q’ '

made to supply the exact material on which adverse remarks were based
having‘pruygiﬁutile, the applicant made a representation to the
Deputy Collecter ( Headquarters) on 24.11,1983. Deputy Collector

infermed the applicant under his letter dated 3,2.1984 that after

the same. Thereaftery; the applicant represented to the Joint:Secretary
(Admn) Central Board of Excise & Customs, New Delhi, against the
order of the Collector of Central Excise on 15.3.1988;‘ The

rEpresenfation was rejected by a bald order which was conveysad to

him under a letter dated 12,10.,1588,

3e In thé applicaticn several grounds en merits and in law

have been gigen in support of his conten?ion that the impugned order
of rejection of his representaticn is ébsqlggely untenable, illegal
and bad in law because,'iﬁter aiia, there was inbrdiﬁate delay in
communication of the adverse remarks, inspite oF,thé repeated requests

no specific material en which adverse remarks were based was supplied

to him, no verbal or written warning was given to him, the rejection

of his representation wvas made by a hon—sseaking and bald erder and

that there are several case laws in his favour,

‘

4e Respondents have opposed the applicatiop. In the written
statemeﬁt submitted on behalf of the respondents, it has been stated
that'tﬁe order impugned is enly one mhicﬁ is dated 12.10.1988 passed by
the Cgntral Board of Excise and Cust;ms, it is submitted that.the:
adﬁerss remarks were recorded for the ysar 1980 and the same were
convayed vids letter datéd 2.5.81, The representatidn against the same
made on 24,11.83 was rejected vide letter dated 3.,2.84, The application
18 thus tima barred:- The written statement also denies most 0% the
points raised in the application.

5 I have heard the learned counsel for the applicant as. well as

for the respondente and gone through\the relevant recordS'méqe
available by the dezartment,

64 Taking up- fifst question first, it would appear to be

conNtdeeee
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expedient and appropriate to deal with the plea.of limitation
raiéed by the respondents, The learned counsel for the respondents
contended tha# the period of limiﬁation started rumning as far
back- as Feﬁ. 1984, when the representation of the applicant was
rejected by the Collector QF Customs on 3,2.1984, The applicant
chose to remain salieniz;ore then 4 years, Repesated EEpréSeﬁtation
do not have the effect‘of extending the period of limitatien or
furnishing a Fresﬁ cause Fér the purpose of limitation, The
learned counssl for the applicant met the aforeszid submission

.

on{fhe;réasoning that ina:;? case the authorities concerned choose
to entertain & EENSidéTthe representation, it will furnish the
aggrieved person with a fresh cause of action and the limitation

is to be computed from the date of such rejection, In respect of
! .

.this submission, the learned counsel pressed into service the decision

rendered in B,Kumar Vs. Union of India &'Others, AfR-1988-(1)fCAT_1.
The following ébservations made:in paéagraph 12 in B.Kﬁmar(SUpra)
are pertinent to ﬁhe submission of the learned counsel for the
applicant} |

" In regard tot he second'part of Shri Gupta's
argument regarding limitation, while it is true that

limitation is to run from the date of rejection of

a represenﬁation, the same will not Hold,good
mhere_the pepartment cbncsrned choqses to entertain
- a further representation and considers the same

on merits before disppséng of the same, Since it is, iJ
vihvany.caae; open to the department concerred to

consider a‘hatter at any stage and redress the :

grievance or grant-the relief, even thougﬁ;

earlier representations have been rejected, it

would be inequitaﬁle and unfair to dismiss an
application on the ground of limitgtion with

reference to the dategof-earlier rgjection

uhefe the concerned Department has itself chosen,
may be at a higher level, to entertain and examine
the matter afresh on merits and rejected -it,

Thié is what exactly has happed in the present

case!

The submission made by the learned counsel for the

v

applicant is. supported by the observations made in paragraph
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12 above. Ag theldecision in '8. Kumar! (supra) has been
rendered bya Bench of coﬁrdinata juriédicticn; ib modld have
been appropriate to- _

normallwﬁfollow;; this view in confermity with judicial
discipline and comity, With prufound‘reSpect, I a&z, however,
impelled to take a dif ferent view for the reasons seé.out
hereinbelow $

i) After setting out the provisions of sub-sections

(2) and (3) of Section 20 of the Act in paragraph 19 in the

recent julgement of the Supreme Court in 5.5, Rathore Us. State of

Madhya Pradesh, 1989-(3)-Judgement Today-5C~530, the Supreme Court

has made the following weighty - observations in paragraph 20, The

same may usefully be reproduced:

" We are of the view that the cause of actien
shall be t aken to arise;bﬁt from the date of the
original adverse order but on the date when the
order of the higher authority where a statuﬁory
remedy is provided entertaining.the appeal or
representation is made and where no such order
is made, though the remedy has been availed of,
a six months's period frem thedate of preferring
of the appeal or making of the representation
shall be taken to be the date when cause of action
shall be taken to have first arisen, We, houever,
make it clear that this principle may not be
applicable when the remedy availed of has not been
provided by law, Repeated unsuccessful representa-
tions mot provided by law ars not governed by
this principle,"
ii) As per the mandate of Article 141 of the Constitution,
thellaw declared by the Supreme Court is binding on all the
Courts in India. The law declared by the Supreme Court is
thus the law of the land. In view thereof, we are bound by
the judgement of the Supreme Cmurt, It may be incidentially

mentioned that.S.5. Rathore (supra) has been decided by a

Full Bench of sevep ' Judges.

iii) The next point to see is as to what is the dictum

of the Supreme Court laid down in paragraph 20 of the




aforesaid judgement, It would appear to be safe to say

on the basis of the dictum of the Supreme Court in )
S.5. Rathore (supra) that rejection of a representation
1oné after the expiry of the period of limitatien woudd

not furnish a fresh cause of action t§ the person aggrisved
by the rejection, This would appear to follcu from the
observations of the Supreme Coutt in paragraph 20 of the
judgement sxtracted hqréinéboue. It.may not be in'apposite
to add that the view I am taking is alse iﬁ accofd mitﬁ the
'pell settled principle that except in certain.récognised
situations like extension of the peried of limitation

by acknomleagement in writing specified in Section 18

)

and 20 of the‘Limitation Act, 1963, part payment,-r;ferred
to in Section 19 of that Ac£ and the contingency visualised
4by Section 9 eof .the said Act nothing stops limitatioﬁ from
funning.once it hag, started running and mere'méking of

: representationé will not have the effect of ektending the
period of limitation, I.am at on@f with the learned counsel
for the respondent® that the limitation can as=the be saiq
to have started gunning from Feb, 1984, Computing the period
of limitation from 1984, the instant Application seems to

be clearly barred by limitatien, I would, therefore,
sustain the plea of limitatien raised by.the respendents,

Te In view of the findings on the plea of limitation
raised by\the respondents, it may not be necessary to go inta

the merits, The application merits rejection on the ground

of its being barred by limitation,

8o In fine, the application is hereby rejected as being

barred by limitation. In the circumstances, there will be no

( D.K. CHAKRAVORTY )
MEMBER (A)

g-a-19%)

order as to costs.




