CENTRAL ADMINISTRAT IVE TRIBUNAL
PRINCIP A BENCH: NEW DELHI

0.A.331 of 1988

M '
Dated New Delhi, this ths .. ﬁif'day of 4%2%?,1994

Hon'ble Mr. Justice S. K. Dhaon,Vice Chairman{J)
Hon'ble Mr B. K. Singh, Member (A)

shri Om Prakash Agnihotri

R/o 374/32-8, Madhu Nagar

Agra=1

Telecom Mechnic (T.No.51)

Equipment Depot Lborkshop

Electrical & Mechanical Engineering

AGR A eee Applicant

By Advocate: Shri B.B. Srivastava
VERSUS

1« Union of India,through
Secretary to the Govt. of India
Ministry of Defence
South Block
NEW DELHI

2. The Director Genseral af EeM.C.

AT my Headquarter(ﬁMC—Clv.)
DeHelio Palos
.NEW DELHI

3. The Commander
Headquarter Technical Croup '
tME(Est), Delhi Cantt. see Respondents
By Aadvocate: None present

.0 R D E R
shri 8. K. Singh, m(a)

This 0.A.N0.331/89 has been filed under Section
19 of the Administrative Tribunal Act, 1985 along with -
an application uﬁder Jection 22 rééd uith sectiaon
21(3) of the Administrative Tribunal Act,1985, Por
condonation of delaye This is directed against
order No,20201 dated 13.,3.87 issued by Commanding

gfficer, Equipment Depot Workshop, E.M.E., Agra.

2 Tha_méterial averments in the 04 are_thaf the

applicant wes appointed as Telecom Mechanic ' in
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lieu of combatarbs in Equipment Depot workshop,
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Electrical and Mechanical Engineering, Agra in” 13961
vide letter No.66237/2/EME C.U.3 dated 26.10.79.
8U posts of Telecom Mechanics were sanctioned, .oub
af: which, .27 were allotted to Equipment Depot
Workshops,E.MsEs, Agrae Vide office order HoTse EefeZo
" (Tech. /Group) letter No.20801/SG/EST dated 4.11.84,
5 posts were converted into Selection Grade posts
in the scale of Rs,425-640(pre-revised) for cvilian
Telecaom Mechanics of Equipment Depot UWorkshop, Agra
A weBefe 1.8482 which had been continued vide letter
of even number dated 21.5.86, Out of these 5 Selection
Grade posts, 4 went to the general candidates and
. the fifth Selection Grade post was given to one
Shri Prem Chand Dagore, a SC candidate. Shri Dagore
in the combined seniority list, was junior to the
applicant. The applicant made representations |
foilowed by an appeal dated 5.4.85 to Director
' Ceneral of E.M.E., Army HUise(E.M.Es=Cive),New Delhi.
"plegse refer to para 10 of this HU letter
of even no. dated 28.10.86 wherein it is
clearly stated that the unit contrelled
‘civilians employed in lieu of combatants and
made permanent/confirmed in terms of Govt.
of India letter N0+85350/0rge4 (cive)(a)/6161/
D(AG) dated 15.10.79 are not entitled to S.G.
Appointmegnts. In view of this, question of
grant of $.G. post to T.No.31 TCH
Shri 0.P. Agnihotri(Civilianised TCM) ueesPe

26th Feb,1986 as brought cut in his

1
|
1
l
|
He was informed as belouw: .
|
1
|
|
application dated 16.2.86 does not arise."
\
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3. This application was filed in the Tribunal on
271689, Firstly, the hurd}e of jurisdiétion was
cr@ssed by an ordsr‘of.the then H@nfﬁla.@hairma1y

Mr Amitabh Banerji by transferring it to Principal
Bencﬁ, New Delhi although Agra fall within the .
jurisdiction of CAT, ﬁllahabad. on 7.4;89, the
application uaé admit£ed since the learned counsel
for the respondents did not oppose the admission of
the UA but the subject mafter or limitation was kept
open to be argued at the time éf Final;hearing. This

would be evident from the Order Sheet dated 7.4.89.

4, The grisvance arose on 13.3.87 -when the applicant
was informed of his disentitlement for Selection Grade
poste The reliefs sought by the applicant are:

(i) to set agside the order of uwithdrawal of
Selection Grade to Telecom Mechanics of
EvDele, Agl‘a§ .

(ii) to direct the respondents to allow Selection
Grade to the applicant wegefe 1.8.82 against
the 5th S.G. post in which applicant's junior
has wrongly been given the Selection Grade;

(iii)to grant such and other relief as may be
deemed Pit in the fPacts and circumstances

of the case, and

(iv)to auvard the cost of the application ie.e.
Counsel's Fée, gxpenses, etCe

5. A notice was issued to the réspondents who filed
their reply and contedsted the grant of reliefs

prayed far by the applicante.
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6. The material averment in the counter reply
is 'that, E.M.E., AgTra was ailotﬁed five Selec£ion

/ : Grade posts-uiﬁe letter Na¢20801/58/Est. dated ;,,“‘"

| 4412.84, It is admitted that Four_posts uére given

to seniors and-one was inen to Shri Prém Chand Dagore
against the reserved . wsacancy for 5C. It is also
admitted that ShrivDagorg is junior to the applicant,.
The review.of Selection Grade which was due on 1.8.85

could not be finalised upto 31.7.85 as it would be

evident from letter No.20801/5G/Est 31.5.86. But
the five persons who were giﬁen the Selection Grade
wers provisinnallynpermitted to draw Selection Grade

pay till final review was donee. 0n 23.10;5&; HQ Gp

EME vide their letter No.20801/SG/Est dated 28.10.86
intimgted that ering review these personnel have not l
been considered for Selectioh Grade pay as personnel I
employed in lieu of cnmbatants are not entitled-émr

the samee As per rule% in vogue point No.12.4
(Aappointment of Selection Grade) of Chépter 12 of

the Grochure on reéervétion.of SC and ST Sixth Edition
page=192, Selection Grade constitutes pfomotion and

hence the reservation is applicable at per 40 Point

Roster.. As‘regé:ds the reserUation'to 5C/ST in'seruice,

‘ it .
it iS~$tipulat8dx§fﬁiighauld be given only in the
grade . where the elements of direct recruitment

does not exceed 66.2/3 per cent vide Brochure on

reservation for SC/ST in service. UWhile.considering
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the case of thé applicant, the HR office clarified
that reservation for SC/ST can bé made applicable
uhefe the direct recruitment isAiess than 50 par ceht,
whereas TCls posts are.toc be filed up . by transfer
Gh 100 per cent 4-ba$i$ﬁ for Indusﬁrial Personnel
Pailing which by direct recruiﬁmegt. It was further
clarifieg that the contention of the applicant was

not correct. HW Tech Gp EME vide their letter Noe

'20801/5G/Est . dated 10.9.85 stated that the plea of

the applicant'that reservagtion to SC/ST pandidétea
for grant of seléction gréde Can only be made
applicable uherg direct recruitment is less than

50 per cent, is hb£ correct. The stiﬁulation of
SD‘per cent iimit is aPPlicable for fresh appointees
and carry forward ressrvation ana not for Selection
Gr ade appqintees. In thié connection, they also
reFerrgd to the Department of Persénnel andlAF_DM
No.36012/3/78-Estt (SCT) dated 9th Feb'82. Thus,
after thorough examination, the representation of
the applicant was reje;ted in the light of the
érinciples leid down in the above &M of Department of

and AR .
Personnel /7 and the reservation given to TCH,

Shri Prem Chand Dagore was treated as correcte.

/

7o The leérned counsel for the applicant argued

that Selection Grade is not a promotion, and as such,

the seniority sfould be the guidingf principle. Even

the Selection Grade involves an element of
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selection and it also involves roster system as
enunciated in the QM of Department of Personnel

as stated above. The roster of‘reseIVation for SC
applies to the fifth poste Thus, though junior,

Shri Dagore got promoted taking a march over his
senior - the present applicant. Thus, fifth Selection
Grade was rightly given to Shri Dagore according to
rules in‘uogue'awd'therelis no arbitrariness and
discrimingtion involvede. The SR0O 233 dated 7.9052
gives the schedule prescribing the Recruitment Rules
for industrial workers. The Corps E.M.E. laid douwn
that the method of recruitment would be'ﬂOO peEr cent
by transfer failing which by direct recruitment,
Thus, the method of recruitment is 100 per cent by
transfer and if it.is not possible tg fill up the
posts by transfer on 100 per cent basis then only
direct recruitment will t&ke place. In the rejoinder
the facts mentionad in tha 0A héue been reiterated
and nD.dUcumentéry evidence has been produced‘
rebutting the contents of ths Department of Personnel
and AR's OM quoted by the respondents nor has any
broof been given to show that Selection Grade is

- not a promotional post nor is there any spscific
“element that there will be no reservation for SC/ST
in case of the Pive Selection Grade posts sanctioned

By the respondents.
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8e¢ = Apart from the discussions ON. merits, the

application is hit by limitaﬁion.'SectiDn 21 of

the A.T. Act,1585 lays down that:

(1)
(a)

(b)

A Tribunal shall not admit an application, -

in a case where a final order such as is
mentioned in Clause(a) of Sub-section(2) of
Section 20 has been mgde in connection with
the grievance unless the application is made,
within one year from the date on which such
final .order has been made;

in a case where an appeal or representation
such as is mentioned in clause(b)of Sub-section
(2) of Section 20 has been made and a period

of six months had expired thereafter without
such Pinal order having been made, within one

- year from the date of expiry of the said period

of six months.

‘However, the Tribunal has the discretion to conadone

the delay if the applicant satisfies the Tribunal

that he had sufficient cause for not makin@ the

application within such pericd. In the application

filed for condenation of delay, it has been

mentioned tet the applicant was not aware of the

rules and that he was not in goed health aid was

distrubed due to domestic problems and as suchy,

could not file the application within times This

cannot

be treated as a satisfactory explanation for

condonation of delay. Ths order was communic ated

on 13.3.87 and this order ués on his representation /

appeal

and therefore the period of limitation will

run fxom the date of communication of the order.

'In case of S. 5. Rathore Us State of M.P.(1969)11 4TC
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913(SC) it was held that the right to sue first acerues
not when thé original ;duerse order was passed but‘uhen
that order was Finaliy dispased of by an higher
authority on appeal or representation made by the
aggrieved empimyee in exhaustion of statutory remedy
and @here no such finallorderimade, the right to suevdgﬂfwf
aseszl from the expiry of six months from the date of
e _ . :
appeal or representation. _In'the present case, final
orders uere communiCated to the applicant on 13.3.67
and the cause of action arose from thal datse. IF aﬁ
angrieved person does not approach the Tribunal within
the statutory period, the remedy becomes time=-barred.
He cannot get a éresh lzase of life even by filing

repeated or successive representations. This has been

clarified in the case of 8. 3 Raghvan Vs Sebretary to

the Ministry of Defence & Ors.{(1987)3 ATC 602 and has

been followed in large ﬁumber of cases of the Hon'ble
ny

Supreme Court. 0Once a final deqision ié given by a

competent authority, repeated representations cannot

extend the peribd of limitatiane fhis has been held

in the case of B. C. Lakshmi Narsimhasiah Us Chairman

Railuway Board(1990) eee ATC 137,

9,  As mentioned above, the showing of sufficient
cause within the meaning of Section 5 of the Limitation.

Act'For not making the application within lihitation,

is a condition precedent to condonation of delaye.
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This has been held in the case P. S. Bansal Use U.0.I.
(1988)8 ATC 561 CAT, New Delhi. Laches and delay defeat
the remedy and also the right accruing to an aggrieved
persone. fhe applicant slept ouer his right since
133487 and as such it uill‘be deemed that he acquiesced
in the matter of denigl of Selesction Grade to hime A4
man who sleeps ogver his right, loseé it, goes the

popular sayinge.

10 Thus, the application is dismissed on merits and

also on grounds of limitation, with no order as to

®
co st se
(8. K% Singh) (Se. X. Dhaon)-
Member (A) : Vice Chairman (3J)
dbc




