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central /IDMINISTRATIiyE TRIBUNAL

PRiNCIP/t BENCH-: NEW DELHI

0.A.331 of 1389

Dated Neu Delhi; this the day of '59S4

Hon'ble Mr Justice 3,. K, Dhaon,l/ice Chairman (J)

Hon'ble Plr B. K. Singh, Member(a)

Shri Dm Prakash Agnihotri
R/q 37.a/32-B, fladhu Nagar
Agra-1
Telecom ilechgnic (T.No.Sl)
Equipment Depot Ubrkshop
Electrical &, [Mechanical Engineering

... Applicant

By Advocate; Shri B .8. Srivastaua

UERSUS

1« Union of India,through
Secretary to the Gov>t. of India

. Ministry of Defence
^ South Block

NEW DELHI • ^

2, The Director General of E.M»£«
. Army Headquarter (EilE-Ciu . }

D.H.U.P.U.

.NE'J DELHI

3.. The Commander
Headquarter Technical Group
EMECEsI;), Delhi Cantt. ... Respondents

By Adv/ocate: None present

% .0 R D E R
Shri B, K» Singh,A)

This 0.A.No.331/89 has been filed under Section

19 of the -Administratiwe Tribunal tet, 1985 along uith

an application under Section 22 read ui-th Section

2l(3) of the Administrative Tribunal Act, 1985,-for

condonation of delay. This is directed against

order No.20201 dated 13,3,87 issued by Commanding

Officer, Equipment Depot Uorkshop, E.M.E., Agra.

2. The material av/erments in the OA are that the

applicant u'as appointed as Telecom Tlechanic in
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lieu of combatariis in Equipment Depot Uarkahopj

Electrical and Mechanical Engineering, Agra in' 1961

v/ide letter No .6S237/2/EnE C»\i.3 dated 25,10.79.

8U posts of Telecom Hechanica uere sanctioned, uput

of: which,••27 uere allotted to Equipment Depot

yorkshop, E.Pl.E., Agra. UidB office order Hqrs.. Eji'l.E-

C'Tech./Gro.up), .iletter Nd.208Q1/3G/EST dated 4.11.84,

5 posts uere coniierted into Selection Grade posts

in the scale of fis. 425-640 (pre-revised) fox civilian

Telecom Mechanics of Equipment Depot Workshop, Agra

u.e.f. 1.8.82 which had been continued vide letter

of even number dated 21.5,85« Out of these 5 Selection

Grade posts, ,4.'uent to the general candidates and.

the fifth Selection Grade post uas given to one

Shri Prem Chand Dagore, a SC candidate. Shri Dagore

in the combined seniority list, uas junior to the

applicant. The applicant made representations

folloued by an appsal dated 5.4.85 to Director

General of E.M.E., Army HQs. (E.ri.E .-Civ , Neu Delhi.

He uas informed as belouJ

"Please refer to para 10 of this HQ letter
of even no. dated 28.10»86 uherein it is
clearly stated that the unit controlled
civilians employed in lieu of combatcfits and
made permanent/confirmed in terms of Govt.
of India letter Na.85350/Qrg.4(civ.)(a)/616l/
dCi^G) dated 15.10.79 are not entitled to S.G.
Appointments. In vieu of this, question of
grant of 3.G, post to T.No.51 TCM
Shri O.P. Agnihotri(Civilianised TCn) u.e.f.
25th Feb,l986 as brought out in his
application dated 16.9.86 does not arise."
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3. This application uas filed in the Tribunal on

27.1.89. Firstlyj the hurdle of jurisdiction uas

crossed by an order of the than koia'ble .Chairmai ,•

nr Amitabh Banerji by transferring it to Principal

Bench, Neu De Ihi -alt hough Agra fall uithin the

jurisdiction of CATj Allahabad, on 7.4.89, the

applicat.ion was admitted since the learned counsel

for the respondents did not oppose the admission of

the OA but the subject matter or limitation uas kept

open to be argued at the time of final hearing. This

would be ev/ident from the Order Sheet dated 7.4.89.

4. The griewance arose on 13.3.87 •when the applicant

uas informed of his disentitlemeht for Selection Grade

post. The reliefs sought by the applicant are:

(i) to set aside the order ,of withdrawal of

Selection Grade to Telecom Mechanics o'f

£ • D'• LJ»} Agr a >

(ii) to direct the respondents to allow Selection

Grade to the applicant u.e.f. 1.8.82 against

the 5th S.G. post in which applicant's junior

has wrongly been giyen the Selection Grade;

(iii}to grant such and otfier relief as may be
deemed fit in the facts and circumstances

of the Case, and

(iv)to award the cost of the application i.e.

Counsel's fee, expenses, etc.

5. A notice was issued to the respondents who filed

their reply and contested the grant of reliefs
prayed far by the applicant.
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6« The material aoermsnt in the counter reply

is that, Agra uas allotted fiue Selection

Grade posts ui^e letter NQ,2Q8Ql/5G/Est. dated

4«12»84. It is admitted that four posts were giuen

to seniors and one uas given to Shri Prem Chand Dagpre

against the reserved , ^vacancy for SC. It is also

admitted that Shri Dagore is junior to the appliCcOt.

The revieuof Selection Grade uhich uas due on 1.8.85

could not be finalised upto 31.7,85 as it uould be

evident from latter No.20801/SG/Est 31.5.86. But

the five persons uho uare given the Selection Grade

were provisionally permitted to drau Selection Grade

pay till final revieu uas done, Qn 28.-]0,a5, HQ Gp

.£{^£ vide their letter No .2080l/SG/£st dated 28.10.86

intiimated that during revieu these personnel have not

bean considered for Selection Grade pay as personnel

employed in lieu of combatants are not entitled for

the same. As per rules in vogue point iMo.12,4

(Appointment of Selection Grade) of Chapter 12 of

the Brochure on reservation of SC and ST Sixth Edition

page-192, Selection Grade constitutes promotion and

hence the reservation is applicable at per 40 Point

Roster. As regards the reservation to SC/ST in service,
it

it is stipulated, thc^/shouId be given only in the

grade uhere the elements of direct recruitment

does not exceed .66.2/3 per cent vide Brochure on

reservation for SC/ST in service. Uhile.considering
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the case of the applicant, the HQ-office clarified

that reserv/ation for SC/ST can be made applicable

where the direct recruitment is less than 50 par cent,

uhereas TCMs posts are .to be filed up . by itpansfer

on 100 per cent ,, basis - foj. Industrial Personnel

failing u/hich by direct recruitment. It was further

clarified that the contention o f t he applicant uas

not correct. HU Tach Gp EMl vide their letter No.

2Qa0l/3G/Est. dated 10,9.85 stated that the plea of

the applicant that reservation to 5C/5T candidates:

for grant of selection grade can only be made

applicable uhere direct recruitment is lass than

50 per centj is not correct. The stipulation of

50 per cent limit is applicable for fresh appointees

and carry foruard reservation and not for Selection

Grade appointees. In this connection, they also

referred to the Department of Personnel and AF DM

No,35Ql2/3/7a-Estt(3CT) dated 9th Feb'82. Thus,

after thorough examination, the representation of

the applicant uas rejected in the light of the

principles laid doun in the above QM of Department of
and :AR ' '

Personnel /." and the reservation given to TCI'1,

Shri Prem Chand Dagore uas treated as correct.

/

7. The learned counsel for the applicant argued

that Selection Grade is not a promotion, and as such,

the seniority should be the guiding principle. Even

the Selection Grade involves an element of
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selection and it also inv/olves roster system as

enunciated in the QM of Department of Personnel

as stated above. The roster of reservation for SC

applies to the fifth post® Thus, though junioTj

Shri Dago.re got promoted taking a march over his

senior - the present applicant. Thus, fifth Selection

Grade was rightly given to Shri Dagore according to

rules in vogue and there is no arbitrariness and

discrimination involved® The 3R0 233 dated 7.9,82

gives the schedule prescribing the Recruitment Rules

for industrial workers. The Corps E.M.E. Igid down

that the method of recruitment uould be 100 per cent

by transfer failing which by direct recruitment.

Thusj the method of recruitment is 100 per cent by

transfer and if it is not possible to fill up the

posts by transfer on 100 par cent basis then only

direct recruitment uill td<e place. In the rejoinder

the facts mentioned in the OA have been reiterated

and no documentary evidence has been produced

rebutting the contents of tha Department of Personnel

and AR's Ori quoted by the respondents nor has any

proof been given to shou that Selection Grade is

not a promotional post nor is there any specific

element that there will be no reservation for SC/ST

in case of the five Selection Grade posts sanctioned

by the respondents.
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8» Apart from the discussions merits, the

application is hit by limitation. Section 21 of

the j^t,l985 lays doun that;

(l) A Tribunal shall not admit an application,-

(a) in a cass yhere- a final order such as is
mentioned in Clause (a) of Sub-section (2} of
Section 20 has been made in connection uith
the grievance unless the application is made,
uithin one year from the data on uhich such
final order has been made;

(b) in a c ase uhere an appeal or representation'
such as is mentioned in clause(b)of Sub-section
(2) of Section 20 has been m.ade arid a period
of six months had expired thereafter uithout
such final order having beeln made, uithin one

. year from the date of expiry of the said period
of six months.

Housver, the Tribunal has the discretion to condone

the delay if the applicant satisfies the Tribunal

that he had sufficient cause for not making; the

application uithin such period. In the application

filed for condonation of delay, it has been

mentioned ti^t the applicant uas not auare of the

rules and that he uas not in good health aid uas

distrubed due to domestic problems and as such,

could not file the application uithin time. This

Cannot be treated as a satisfactory explanation for

condonation of delay# The order uas communicated

on 13.3.87 and this order uas on his representation/

.appeal and therefore the period of Iiimitation uill

run fiiaro the date of communication of the order.

In Case of S, S. Rathore Us State of fl.P. (1989)11 aTC
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913,(SC) it uas held that the right to sue first accrues

not uhen tha original ad\yerse order uas passed but when

that order uas finally disposed of by an higher

authority on appeal or representation made by the

aggrieved employee in exhaustion of statutory remedy

and dhere no such final order^made, the right to sue

aie-ps®! from the expiry of six'months from the date of

appeal or representation® In the present case, final

orders uere communicated to the applicant on 13,3.87

and the cause of action arose from that date. If an

aggrieved person does not aPP '̂oach the Tribunal uithin

the statutory period, the remedy becomes time-barred«

He cannot get a fresh lease of life ev/en by filing

repeated or successiue representations. This has been

clarified in the case of 3. 3 Raghvan Us Secretary to

the Ministry' of Defence Drs» (1987)3 ATC 602 and has

been folloued in'^large number of cases, of the Hon'ble

Supreme Court. Once a final decision is giv/en by a

competent authority, repeated representations cannot

extend the period of limitation. This has been held

in the case of 0« L.• Lakshmi Nars'imhsiah V/s Chairman

Railuay Board(l99Q) ATC 137.

9, As mentioned abov/e, the shouing of sufficient
I

cause uithin the meaning of Section 5 of the Limitation.

Act for not making the application uithin limitation,

condition precedent to condonation of delay.is a
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This has been held in the case P, S. Bansal Us. U.O.I.

(1988)8 ATC 561 CATj Neu Delhi* Laches and delay defeat

the remedy and also the right accruing to an aggrieved

person. The applicant slept DV/er his right since

13,3.87 and as such it uill be deemed that he acquiesced

in the matter of denial of Selection Grade to him. i\

man uho sleeps over his rights loses it, goes the

popular saying.

10. Thus, the application is dismissed on merits and

also on grounds of limitation, with no order as to

costs®

(a, ^ Singh) (S.X» Dhaon)
Member (a) Mice Chairman (3)
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