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/ Order' pronpunced by "the

Hon'ble Shri R.Venkatesan.Adninistrative Menber

TK^^Pi{5li^cants in this batch of

cases have a conmon cause of action and ^

reiiffi: Accordingly, theyconunon PW®i

ar^ d^alt with by this common order,

2. The applicants belong to what

are known as Running]Staff:in Railways and

V viinclude categories such as Drivers, Shunters,

Fireman, Guards and Braked Man, who are directly

3 :Acdnr^cted with tl^^^ch^rge vPfi;jnp?d:ngitrains. They

have been entitled all along to an allowance

knoi^ as "Running Allowance" which has been

defined under Rule Spfy Railway

Establishment Code a^ "an allowance brdin^iiy

granted to running staff for the perfoi^ance of

duties directly connecty^^th the charge of ^

moving trains and includes of'mileage allowance

or allowance in lieu of mileage*, but excludes

special compensatory allowances etc, This

mileage al lowance is paid on the mileage basis
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Calculated at rates per 100 miles or
• 1 ; r •,

.; A

on the basis of per day of 8 hours of duty".
5-v; . s vv-vA: 1V"iodJ- rlo- ^

Although running allowance varies^ from
vr. .r'-v

month to month depending on the mileage

or the number of days covered, the^actual

running allowance ^ drawn subject to •

a.
tKe ceiling percentage related.to the

basic pay of the employee, which was fixed

: i );vjat 75% for^a-lonig time, was allowed
.1 _ - • ./ • U - ' N. • 1 •* ' " *1' '"i •" f'

to cbuht as pay 'for the purpose of, leave
9":;. i V ir-"! P/~-

-.'iw - •

salary, medical attendance and treatment,

educational assistance and,most importantly

retiral benefitst It was also,counted

for certain other purposes, such,as passes
... .ftxi-r-. i :/i;> to..rov , •

and PTOs, House Rent Allpwance^ J^^

•' •: to..
Compensatory Allpwanqe, U|>/the .same

H/ Vi

percentage. The provisions rela.t^ to

the counting of the running allowance, up

to 75% of the basifs pay for. yaripus^ purposes

were incorporated formally.in.various rules

" of the Indian Railway Establishment Code,

.i: c-^ri bxV^oS
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3 - It has been averred by the

respondents that prior to the recommen

dations of\ the revised pay scales, effective

: fyom 1.1.1973 'after the Third ^ay

bijmmiss ibw/

aveaage running allowance earned by the

/ runiiing staff vastly exceeded 7551^ of the

basic pay in almpst all cases and therefore

retirement benefU^ paid on the basis

•o yoro; - ..^practically, in" all
of basic pay plus 75^ of the basic pay^^he eases.

• • 'r-J,^^#e.;:revised^^^^||^l had raised the

pay scales of rurining^tafft^^

-

to be HxWd =date. /This' e^aije^

a lot of detailed exercise. Pending this,

interim orders were issued on 21.1.1974 in

whi,ch it was stated that the question of

reyision of rules for the regularisatibn •

of varioUs allowances consequent upon the

introduction of tKe revised pay scales

under

is under consideration of the Board.

final decision thereon, the Bo^rd had, decided

, 1973

, -It Iwss futthep' stated that



^ ^ aimini 61 Runninq Al lowance
purposes in case nf

iunHinq-'^taf^

Allowance based on the prevailing
'̂ PKHl f^^r. various

purposes with reference to the pay

1j Staf^dmAuthorised
Scales of Pay may be allowed to

- -QQntinue ( emphases added): -
. •" { • .... •, ,/ • • "r i, -.; -' ••• 5••' ''. • i - ^ • -• • •"

2.' The payments as above will be
iPrx)>^isi^Hal 'Siii?jecft to Adjustment
on the basis of final orders

• ^. '••• -ii

• " -i • ' .

subsequently, by orders dt.22.3.1^6,
vk> .r.T i'^ .

as modified by another subsequent order

of 23.6.1976, the Railways have fixed the
-:•-- v,., '̂ ;; r - :-l'y i i l:\ f

fl&n^ng allowance
percentage of counting for the

purpose ofileave salary, medical attendance
i'r- ''i

and treatment, educational assistance and
t;tvrYS-:?

retirement benefits as tha pay actual amount oT

running allowance drawn, subject to a maximum
onJ 5- • V

of 45% of pay for those running staff who

are drawing pay in the revised pay scales.

5,r;': v ;•-i; b's

r jhiese^ orders
•i;. e-' l-x s :-:ri

were given effect to from 1.4.1976-

- or'.-o••'*:• ...

•C-^r-



dt.22.3.1976 and

%

Certain running, staff, some

retired and some working, moved the

High Cbt^f in a writ p

^ rseeking anhulment of the^i

'•> 'dt*22,3#:1976 which reduced the quantum

and other beheHts froni the prescribed

^, for the restoration of the percentage of 1^%,
That writ petition was transferred to this

Tribunal and was heard and decided by the

Deihi Bench on 6.8,1986. The • order of the Tribunal

quashed the impugned order of the Railways

directed^Railways to

w continue to make payment beyond 31.3,1976 of
X\• : ^

certain allpwances, including retirement and

Other specified benefit^ by treating the

running allowance for various purposes in

accordance with the Interim orders of the

Railway Ministry dt.21.1.1974 "till such

time as the relevant rules in this regard

are or havebeen amended in accordance with

law, if so advised". The ground on which
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this Tribunal ^avg '"thfe above order was

I v, -V ' ; "that -it wa&Ino-^ permissi^ amend

I stat :tory rules by executive orders
? " ' -

I ' oir .instriiGt:dbnsv as Kidj been done in the

pre-sent c^a-se^. •-'i '.vo

The respondents the^ have

: j aroebded the rieTfev^ht tules o^ the Indian

VRailway Establishment'Co'de^ -- ^ ^
• • • - • ; " " \y'

- ^- ^-by-orders d^^^ Under

;th^S« orders;?-^e feVise percentage of pay,

^ ^ a^epresenting/the ih the running

.counting for pension etc.
•ai'lpwance^/as vnoti^^ the ^ orders

;• 'vi.97.6» -^h-ich'h by , >•

: Qf this: Ikihunal^Were formally given

V; . ' statutory forces with feffeet from the same

\ =i ^i ;:T -^ate -oo which; th^ execiitivdi instructions
Viz. 1.^. il976.

subseri4en.tly-notified in th^ Gazette of India

• dt>5.-a2..:1988. ••• •-•o; .

^ The applicants 4n the present

. batch, of; appiieatio come before this

•Tribunal ;agai n: challenging^the .letter dt.22.3.1976

M
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as well as,the amendments to the rules

•prayerof the Indian Railway Establishment Code, and With a/

to

•the Tunning allowc^ce to count
'~pr the purPQseof retiral and

other benefits in .terras of-the letter

dt.21;.1.1^74, ^hiph has; been referred to.

n The learned, counsel for^ the

applicantstsdYanced the following main

arguments Tin support of the abovie prayer

, . , (i) ,The letter Glt.a7.12.1:987 issued

; by the, Ministry of Railways announcing corrections

attjRRjteSKWte to jthe^ vari of the

wasIndian; Railway Establishment Cbde/wtrii stated

to have.vbeen isstifed by-^^ the President in

(exercise of the powers conferred by proviso

to. ^t^309 of the JCtjnstitutioh 6f India. But

they were actually is;^ue;d by a Director of

the Railway Board, According to counsel, the

orders had not been issued by competent

authority.

(ii) It had been stated in the above

said order that "it is certified that

retrospective effect given to these rules

. will not adversely affect any employee to whom

f- A..
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these rules apply". it was contended that

retrospective effect would affect the
i' r '• .•

employees and therefore in view ©f the

,pnly pripispectiye^ouidrb

given,- <

(iii) The counsel then contended that

the orde^9;12.1987 was not afbrmal
notification and quoted case law on the

subject tp the effect that publicationiis \

a conditipnrprecedent for operation of amended

rules.

^Jf t'Orivi . . "• :

The learned counsel prayed that

in the light; of the sift>mis3ions bade ; by4him

the application; may: be allowd . - 4 ;

The learned counsel for the

respondents referred to the judgement of

^dt.6^^8.1986
this Tribunal^and pointed out that the Tribunal

h?d not held the amendment to be invalid on

merits, but had quashed the amending order

only on the ground that an, executive instruction/

order cannot amend a statutory rule. The

1
learned counsel would say that this Tribunal

iv '̂

vj.
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-I)
imfe'rely

had^directed the respondents to

continue to make payment of retirement

and other benefits as also allowances,

treating the running allowance in

accordance with the earlier orders

«piiy till
of 21.1.1974 Mwtii/such time as the

relevant rules in this regard are or

have been amended in accordance with

law, if so advised. This clearly »bou9c showed

that the Tribunal gave liberty to the
:k-r"i-c) f,•o 'lOT n':^b'f.":••'(1U'1 br.C}!:i

ap respondents to amend the rules formally

and give effect to the impugned order. The

/ respondents had proceeded to do that. The

learned counsel refuted the contention off- V..' • . •
• of the apiplicant that the amendment of the

rules had not been duly publicised. In

this behalf, the 1^ counsel for the

respondents produced a copy of the Gazette

Notification in the Gazette of India

dt.5.1:^,1988 in which the said amendment

which had been initially issued on 17.12.1987

had been formally notified and published.
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v'v-'-:^;:^er:T.::i '

' -Yl.'^.-j- . 'I\-

He therefore stated that the •

rulfes had become effective and valid.

(O* The counsel for the respon^nlts

also refuted the contention that consequent

upon the issue of the amdndment^jSS;«

the employees had been adversely affected.

In this fceha^lf^Jth^ jL^a^ned^

a •compat^tivfe:i3stitement\;steWin^ if

-../rt-r.

calculated in terms of the Railway Board's

order dt»21.1,1974 and in terms of the v^-

amending orders dt.22,3.i976 to show that

there was a significant improvement in the

quantum of running allowance .

that would coun-^&^,^various, purpose^ . ' #

-'.V :r

as well as in the R^y it:Wif^and In|ais
f. . , •• -iil .
total emoluments^ consequent-on the introduction

,

of the revised pay.scales and the issue of

the orde^ d̂t^^22.3.1976. .We -reproduce the

table showing, the .cctopar^ emoluments of

Pv7 pay as worked

out J>y th|B respppdentsi Vr j V

. ^ • .;. V .1



"Emoluments calcuiated Hmoluments calculated
Jv ^ in terms of Board's in term5of Board's

Order No.PC III/73/RA ^ ^ m tv. ttt^
' dt.21.1.1974

dt.22.3.1976(1.e,
- •. \in^^yi^sed.vV, v-- : .* ./•

scsle + 75^ of pay in Pay in revised scale +
authorised scale) 45% of pay in revised

.hr'.hv ens ^v,;.-'i:;-_scale) :

Scale(Rs.)
;..Cate- ,Revi^t'v--#>thQ?»i "^iaPayo;- -1'-Totals ?Payin45% pf •

gory sed " rised Min./Max of pay revised pay in jotal
' a"s ^scale revised

•;c\. ;>L'^ scale -

Min./

" 153.75 578.75 425 191.25 616.25

''/'/Vepd;;,.. ^;v:,2iQ-,,.t,.«iP;:v^^^^^

• 478.s,

660 180.0 740 560 252.0 812
• • •• ' • • . ' -,- •,.,.••••• „ j-^

- ^ • . ' .. ,.'"•,•••• ^;v. • ;':;x... '
• Guard • ,,,,4. ,,5,u/r:4:'4Kisrjs-#i;a;»®;:KS»iif}3,;;^^^ , ,
Gr.'C 330-530.130^225 330 9J,50 427.5 330 148.5 478.5

i

I

The learned counsel for the

- ^ .-7 - ' •. - ^ respondents pointed out that in

termV of the Railway Board *3""order^C21.1,1974
- "-•< rt ^ -ir ~ ' I-' , n 1 r

\»X<- ' 7 '̂ '•

(which' we' have e^tracteH',elrli®) ^ the 'running

^ailo^ahce that would count for the purpose

>Of -p^ v^SUimited t6^7^ o^ the pay in the

Authorised !icale5^- a^^^ rules and not
. ' - I •

the pay In the %kvise^^^ ^cale which had

come intb^ fedt bh iLl.Hys: 'The Authorised
"' ' -ft - .;• '>1 :l"

• , ^ • •"• .

Scales were the scales of pay introduced by the
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- •• . ;'w , ••"•'• ••••? .ci^ere
Second Pay Comniission and ^ much lower

•,.0v..

,.v^f •

than the revised pay scales introduced

atter the third Pay Commission, which

would now be taken into account under

the oricier dt.22,3.1^6 and the amendment tfb

dt,17.12.1987 which formally give effect to it.

The counsel ,c0ntendq(? that
\2~' would be clear from the

comparative tabulation(reproduced above)

ihat the prayer of the applicants was

therefore totally misconceiyed and was

based on a misunderstanding of the effect

of the Railway Board's order dt.21.1.1974.

if the Board's order dt.21.1.1974 were to

be strictly iroplemented as prayed for by

i- •

the applicants, there might be cases where

they;^Gtild in emoluments.

The learned couhisei then

contended that the Govt. had the power to

amend the rules retrospectively, without

the consent of the Govt. servant, when it

did not entail , , any adverse civil consequence

on the employees. He referred to the decision

of the Supreme Court in Roshanlal Xandon-Vs

. Union of India(l967(l)-sm-832) wherein it was
_1Z ^
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.held by the Supreme Court that although

seryice ,is contractual

"» • .

and there is an offer and acceptance in

every case, tut ^nc^ appointed to a postj

'̂̂ he C3ovt.--'-^^eryantJac'q^ -st'̂ tus '̂ hd-'-his-^^ "

Rights and obligations ^re i^o

P but by Statutes

:# Gbvt., without

consent of the emplpyee. ; The learned counsel
••••''̂ ^-^contencfed •'• ••''

the aF,,li„Upns/'^liS^'"

merit and had to be dismissed.

t^lvPrfsent icase has

Running Staf f

who claim that they were not given thel b^rie^ ^^

w^ch Was va^lc^d

that transferred application. They have"

essentially prayed for the same relief which was

given to the applicants in that case, ^^is

behalf, it will be useful to reproduce the

relevant paragraph^,'of the judgement of this
i>»^Tribunal in the earlier matteji^j^d# which -
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,after dealing with various contentions and

arguments advanced by the petitioners therein,

finally •allowed the only on the

follovying grounds; v

if : J • ' of :;;;the;..\ ,
np^titibner isii about the. legci i;by;;v
;;J^f:V^etinipugnisdJ^o^dei^,:^^. :'as/:'

%,^;^:-whether_•;the••^i^
dt.^;3.1976 issued by the
Railway Ministry is a statute^
order: passed )^)y ;?the 3>reside;nt/

. ^^hi^ prdei^ lias been annexed by the
respondentsi.^ Ahnexure R-3 to

: Jthei^ affidavit which,
^^•S7:^indei,<,';;;p#;,- •. •;

. I-

w

. • • • • • • o ;<» «

A bare reading of the aforesaid
order makes it abundantly clear that
the same is patently'an executive . -

•order or instructiohV The mere fact thai
it is issued with the sanction br~

approval of the President-does ' ^ c,

not clothe it with tfie character of

statutory rule. Statutory Rules are
framed by the' Rresident in exercise
of. powers confei-r^^ under
proviso to. Article 309 of the

Constitutipn and they are legally
recfjired to, be notified in the official
C5azette.:.It is ^ law that a
mere executive instruction cannot

amend or derogate from a statutory rule.
There are catSna of cases to reiterate
and swpr.ort this view. In Rrem Prakash -

VsUnion of.India and thers (1984)(2)-SLJ-376

^Supreme Court), it was held that
administratlye instructions cannot be

si;
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! aMowed- to'pEteVa'ir'over stat iitory
rules if the former are contrary

• to ^the. Vat'tefv Iri't^^^ of B.N.Nagara ian -
Vs.- State of Karnatate , reported in

.1979 (3 )>-SLR-li6 (Supreme Court) it
was observed that what could not be

done under tbe'^RuI^ not be

allowed to be done by an executive fiat

-and: th^ such a course is npt permissible

• because •an •act dbne in exercise of

/.executive power'of the Govt. cannot

; o^er ;rid#, Rules framed under Art.309

bJof ;the Gonstituti'on. In yet aether

;Kcase ;-rnSant^l^arri••Sbarraa - Vs.- State

-b'f vfia jssthan ah reported in

r-AapR :^976-3C^19lb," it was observed by
.? :u-;< 9rthe sSupmn^ '̂rCbuTt^ that -if Rule^ are

Sciitents fon-anyS'^tticular point, the
^- :^b^^GoVfitnfI>ef^t cShifiil up the gap and

^ supclement the Rules by issuing
executive instructions. But Government

- cannot issue such instructions if the

same go contraiy to any provision of the

Rules nor can the Govt. amend or

" ' . " ' ' ' supersede Statutory Rules by administrative
V , V,, ; i^st|'qc|ions,. The Delhi High Court

t above observations

v'°f Court in the case of
- . ,, i .D and others, reported

^ when it ieiterates
^ cannot be

....mpMifived instructions.

1-lH ¥t' is thus ifevide^ where a sphere
' iW cbveired by* statutoty rules, Govt,

^ cannot eyerdise" iti inherent discretionary
-of-executive powers in a manner contrary
to bonstitutional and Stat 'tory provisions.

"--Thbre is no scope to exercise of any
^ ' inherent or executive power if there

be rr oper ptdvisions covering the sphere
in which sudh inherent pov.ers are sought
to be exercised arid in any event no such
exefcise'can b '̂ done in violation of such
provisions;.- Tkis 'rflnciple is uniformly

• and universary'lsettled and sanctified
: ' by the" decisioris" of the, Supr eme Court

and various High .Courtsj as noted abpve.

Ill
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In the instant case, the respondents
have merely produced a copy of the

- - ^985 Edi^6?n-o#^the

Code and have sought to place reliance
on Para 90^ of'"the Code which nowhere
indicates as to when the said cmendment
r^li^d" upon was incioirpdr^ted amending the
earlier statutory rule, which provides
fdir 7^ df' thb ruhnirig ^owance to be
counted as pay for purposes of retirement
benefits, ieaVfe salary, medical attendance
and educational assistance,

1^. Viewed in the light of the above
discussiqn^ and^for tbe^,^^
reasons, we hold that the impugned

~ dt^.24 j^3,^ig76 is. a,,m|r.e executive ^
order or instruction and as such the

^ y??P^ a statutory
"• amendment of the existing Rules governing

the running a^llqwance,..,.,.^
13. In the result, the petition is allowed

i: r >, :ijropagn:gcj' -Qr;de:r; .'22 .3.1976
is quashed. The respondents are directed

.. t .K y ^"t%;Pontlnye ;tQ-^ m;ajcev^ayroe:rfti beyond 31.3.1976
of certain allowances including retirement

1 jn^Jvpt^er, s^Depiif^^^ by treating
the running allowance for varicus purposes

( v-» ccGj^ji^ej;W:it^ Ministry *s
letter No.PC III/73/RA dt.21.1.1974

r tiJ l vsuchvtime;.as tthdo^rel^Vant rules

in this regard are or have been amended

in.,accordance with ilaw^-if advised.

There will be no order as to costs".

...

I it would be clear frorr. the above

order that this Tribunal quashed the order

."c" '-i';

I

V,

dt.22.3.1976 only on the ground that the

statutory rules cannot be amended by an executive

instruction and not on any of the various other

.ounds of the petitioners therein. .The final

to.
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, paragraph .of the order which we have

.qupted aboyer mafc€£ abundantly clear

that, the, relief grants such

time as the relevan%!^^^^ amended in

accordance with law. r

16 We find that the respondents have

been^tO show that they have acted in accordance

with the brder of this Tribunal and have amended

tlW formally. The publication in the

Gazette of India meets "the legal requirement

ol promulgation/publicatiiori practised in a

-I V •• f -recognisable way, tthich was held to be a sine qua non

for the operiatioh of amended rules in Harla - Vs.-

State of Rajasthaft^AIR 1951-SC-467)« which was

cited by the:cooh§el f(br the respondents. We

nay also tbist the judgement of the Supreme

Court in State of Maharashtra -Vs.- Mayer Hans

George(AIR 1955-SC-722) in support of this.

17. The contention of the counsel for

the applicants that the order has not been issued by

the competent authority cannot also be sustained.

It is well settled that where an order is passed

1

•?.

'I

I
:r

16

> i- -

. K
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the haniie of the President, it is not

-h#c^ssary that it should have been personally

: approvied by him/ u if the order

hail beeri jaass^ competent functionary

authorised in this behalf by the Rules of Business.

If the order is expressed to be in the name of

the President and authenticated by an official

authorised in that behalf, the Court has to

jaresume that it was passed by the Competent

r •! A^f S. li? ±i .
authority. We accept the averments of the

v.v.v ^riv' df.lv;>
Bv^rm&rAs at respondents that the order has

H;.—^'d,: c:'- vJps.Trv«::vTbeen Gazetted and that it has been siitese^ueA^^y

, ''0303 'h-Xir^T i?iif ::SXT5 '-r&Ci
issued by the official authorised in thtt behalf. A

A®' ^e shall take up the argument of the

learned counsel for the applicant that the rules

cannot be amended retrospectively and that the

interestiof the persons covered by the rules are

affected adversely. It maybe noted thA the

<iounsel refuted the certificate in the amending

order that retrospective effect given to the rules

Will not adversely affect any employee to whom the

rules apply.^ The applicants have not been able to show

-l .

\

.... r '
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that they have been.in any wgy adversely
• <" / 'K;'-i-'>/ T'O '

f" ;tQt,al .emoluments

in "the running

P®y» ; 9Pn upon issue

of the impugned amendment of the rules. They

have not disproved or disputed the computation

made by the respondents which we h^ave reproduced
iUi v--i tvJ.:,v ef:i. ^ ^n;/

above, in support of their contention that the
••, ? < .. 1. , f ... ;". ^ >. -• "• 't- - • .♦

1 aoove, in supporx oi xneir cor

t

applicants have been affected by the impugned

order/amended rules > It will not be in accordance

With the Statutory Rules to hold-that the

perctntage of 7^ should be applied to the revised

pay after the Third Pay Coinnission recommendations.
C--• '• - " v-^ ....^ ^ ,- .V .... ^ ^ .

We do not therefore ^find that the aoended rules

V

isH-r

•rJu

involve the applicants in any- advejcse civil

consequences such as reduction in emoluments or
cna r,r ty'^ t-io'C':\ v .-

recovery of over-payments. The amendment is

legd.ly valid and has been properly notified.

19, We notice that in terms of the interim

order dt.21.1.1974, the running allowance counting

as pay for various purposes should be limited to

the existing quantum oh the prevailing percenl^c^

of pay ia tfee in the Authorised scales of pay.
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The expression "Authorised^ScalfeV oi^^^ay

in Which the word "Authorised" is used with

capital letters at the beginning, can only be

taken to meai the specific scales of pay, as

contained in the Railway Establishment Code

6r in the Railway Es*^3^Jl£^ygntM^nii^ The

provisions contained in the Indian Railway

Establishment Manual - Second Edition, relevant N

for the period in question, indicate the

Authorised Scales of for various categories,

which were nothing but the old scales prior to

1.1.1973 and these have been adopted by the

respondents in their working sheet, cited supra.

Therefore, the new pay scales introduced after

1.1.1973 could not be taken as the Authorised

Pay Scales for the purpose of the order dt.21.1.1974,

in the absence of formal amendment to the relevant

provisions. We therefore hold that the argument

of the applicants is based on a misinterpretation

of the order dt.21.1.1974, as pointed out by the

\
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r,,.,respon<?ents,.h.j.,.

20, In the result, the applications fail

and it is dismissed with no order as to costs.

11 .

( R.VENKA1ESAN ) (RAM PAL SINGH)
, . . /^wir^lsTOAim; ^ . ;yig^ C^iRMAN

^'^-10-1991
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