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"FINAL ORDER

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH:NEW DELHI - h

PRESENT

The Hon'ble Mr.Justice Ram Pal Singh, Vice-Chairman
‘ and ' '

Ihe Hon'ble Shri R.Venkatesan, Administrative Member:

Original Application No.1572 of 1988
~do=  No.58  of 1988
—do- ~ No.55l of 1988
—do- -  No.548 ' of 1988
-do=~ - -~ No.944 of 1988
~do- " No.1574 of 1988
‘—do-" ' No.1818 of 1988
-do= - No.74 . of 1988
-do- . - +-No.310 " of 1989

C.L.Malik =  ;:jApp1iqaﬁt;iﬁlOA 1572 of 1988
' Maden Lal Tiweri . ..  -=do- OA 50 of 1988

Kalu Ram D' - . -do- - OA'551 of 1988

Balu Lal Shorms = s ~ ~do-  OA 548 of 1988
i | AMicheel - ..  -do-  OA 944 of 1988

i ~ Gopal Singh .. - do- OA 1574 of 1988
- B.R.Sharma = - .. -do- OA 101¢ of 1988 |
'~ Basant Lal | oo ~do- OA 74 of 9'? B

Tera Singh - .. . -do-  OA 310 of 1989
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Order pronounced by the
'ble Shri R Venkatesan Administra'tive Menber

- e o

Hon

'I'he appllcants in thls batch of

‘ _cases have a common cause of act1on and w

. ,::common mer »,%r rellef. .-Accordlngly, they
S are’ dealt with by 'thls common order.

2 :;_“il_’he'applic'ente'belong },o what

. o . ‘_'ere‘."k‘:nown as Runnmg Staff1nRa11ways and

LoEeE j‘?"{{a?v':‘;-i;include categories such as Drivers, Shunters )

' AT

O g .'- 'y
fntrad R

: ,i», :7 :' - ;

) ) have been entrl:led a11 along to an allowance

' known’ as "‘Runnmg Allowance" whlch has been

the Ind1 an Ra 11way

or va_llowance in lieu of Emi_leelge', but excludes
_ special compensatorjf allowances etc,. This

mileage al lowance is paid on the mileage basis

: , ) - ’ ., 9
:3%’"‘:' ’

:Firema'n, Guards and Brake's M_an,'who _are d:Lre_ctly.

¥ -"%‘:f'-connected w:Lth the charge 0£ movmg, trai.ns. They -

r:.'Establishment Code 'as an allowance ord:.narily

duties dirsctly comnected with the charge of

. moving trains and includes of 'mileage allowance
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Calculated at rates per 100 mlles or
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on the basis of pe#"dayﬂofﬂs‘hopre of duty”
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Although runnlng allowance varlesdfrom
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“ month to month dependlng on thg.mlleage

or the number of days;covered uthe actual

runnlng allowance && drawn subJect to
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the celling percentage related to the

o
LEt , |

o el i . ‘

bas1c pay of the . employee, Wthh‘WaS fixed v

ll;w:bn.aﬁe,ufnﬁ” B TOwHBIL
at 75% forAIong tlme am was allowed #
o v A0V puig ut

edu0at10nal a551stance and most 1mportantly
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It was also counted

and PTOs, House Ren& AIIOWance
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the counting of the running allowance, up
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to 75% of the basig pay for various, purposes

|

i o

h were 1ncorporated formally 1n var:ous rules
|
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3. It has been averred by the
37_fégﬁahdéhtéﬁfhét:pfiof‘io fhe-rechmen.
_Eétigh;;Sf\iﬁéffg;{éedhbéiuséales,feffective

T :-fl ORI practlcally in all
'BLU__ 75% of the bas1c payl,tthe cases.

frem‘ Ast. Jvanuary

VT s _‘_.\c_elllng Ll
'Vised Percentage had

€] 1_s"e'

rev151on of rules for ‘the regulansation K
. ._- . ‘} n .. v._., R . .
'o,f var1nus alllowanqes-.Vc0nselquen't upon the
_introduction of the revised 'pa';’i scales

Q_ final decision thereon, the Bo}a“‘rd 'had\ decided
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' retlrement beneflts as th& pay Elu actual amount of

ey TIF R eranu - - < : j

,af 45% of pay.for those rdqning?stagf who

‘a S Und’eI“: -,. L AP Te - [E AN e e ‘J‘

0 : ,‘"; Sare o oy ..{" o 4:,'; T b :"
“(1)"Ireatmént of Running Allowance
for VarloUS purposes 1n .case of
Runnlng Staff " c T

The exrstlng :quantum-0f -Running

" 7" Allowance based on the Prevailing

) percentage laldudown for. various

K purposes w1th reference to the pay
N of the Runnlng Staff 1nvAuthor1sed

Scales of Pay may be allowed to
continue( emphasis-added). -

-2.- The payments as above will be
~v - provisional- subject to adJustment .
on the b651s of flnal orders ", : w

. N R e Sar Ty T - T e T e :
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s SUbsequently, by orders dt 22 3 1976,

bl ol '»-.:x..
oy li.u‘ T -

RIS Feu g =~; e g“-" 'v RS - Sl

of 23 6 1976, the Rallways have f1xed the

-N R Iy tl ;

R punm;ng allowance
percentage of / c0untrng for the

, § = \ &
R N R T EEE
oS -l .'-;. D ll.; s & . n,l»'-:,.-x.r,
R AP S ;

purpose .of. leave salary, med1ca1 attendance
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Tunning allowance drawn, subJect to a maximum -

S S

are drawing pay in the revised pay scales,

v , o
- o g ATt T
fheseﬁorders

- were glven effect to from l -4 1976.
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Z¥'. Certain'runningwstaff;‘SOme-.

retired and some ygrkingg;mpyed the

“Delhi High Court in a Wit petition

P

;*.rsébkingﬁaﬁnulmén{?ﬁffihefg{oveforder

Y B Cete

vl adt, 22,3:1976 which Treduced the quantum

:; >0 running allowance for retirement

'ana”dinerlsénefiisﬁffeﬁ:%ng:pfescfibed'

.'W;ai maxlmum Of 75% tO 45% cf pay and prayed -

for the restoratlon of the percentage of 75%.

. s . oyt ld R A SR TR LR
’\4‘."- o TE

That wrlt pet1tlon was transferred to thls f

Trlbunal and was heard and de01ded by the

- R

1,)"

Delh1 Bench on 6 8 1986 The ;{,- order of the Tr1buna1
1 iy > VOIS ’
'quashed the 1mpugned order of. the Rallways

PR "\", M
GV <

he

‘ Mnﬁdt 22 3 1976 and directeq4Ra11ways to

?cdntlnue to make payment beyond 31 3 1976 of

. S : -~
v W

-”fcertaln allowances,,lncludlng rttlrement and -

PO -‘

i "f’other specifled beneflts, by treatmg the

ﬂrunning allowance for varaone nurposesiln
'acco;danceiwifnwiheeaneefinje;eeas of the
‘RailWa&LMini;try.dt;2l.l;i974 “till such
 T%iﬁéna§ the relevant rules in thia regard

' are or'havebeen amended in accordance with

law if so adv1sed“ The grdﬁﬁd;65 which

.’ QMV-\“
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+this TriBunsl’gavé’the above” order was
;Hf,h._~;¢':};5;that*fif'Wé§iﬁdﬁ ﬁéfﬁiésfﬁie?fo amend

tre stat:tory rules by executive orders

e n o instructlons ‘s had beén done in the
. . pre_seht ;"c;av'-s‘e'f'"'. TR Sy e
5 The vespondsiits’ therestter have
;ffamehded¢thé*féié§%h{ fﬁies Q%Wthe Indian
- Railway Estabrishm%ﬁfaééﬁéii?ff_ _ .?

C@ed el R iTbyeerders” 8€17.12.1987. Under

T%ﬂthesefdrdérgé?fﬁé4fé€i§éé percentage of pay,

Ny »repre‘sen-fiinig;‘ the WPy’ e]_emen‘t in-the runn'ing.

cnUntlno for ren51on etc.
| 5o ywallowanceZ?s\not1f1ed A4y the ‘executive orders

\"efigpfazzua@1975£awhicheﬁéaﬁbebn?aaéshed by . tu

- a e tiand vt o 8 on Mm v et

w;gp;det of«thisﬁtribpnal;weié'Torﬁally:given .R
-

sazuoes - stetutory foTce; withieffest from the same

gdateéobawhichythé?eXécdfivé?in§ffuctions -

| _ e - ooviz, 1.4.1976.
T ey WeTe. ear11er ngen effect to['These were

~,subseruentlyﬁnotiﬁiéd1infthé Gazette of India
., dt.5.12.1988.
é' The appli;ants~ihafﬁé“preéent
bajcﬁ;offappdicatioﬁsfhEVelcome before this

”t,T;ipunaizagain:ﬁhalléngingithémletter dt.22.3.197¢

4M1Q7aﬁ¢~¥}»$§,j
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;~§uth0rithf-

- .as well asﬁthe,gméndments 10 ‘the rules

" [prayer

 Qf}th9€Ind;an Railway Establishment Code, and with a/

o ' . : - =

. the ‘Tunning élfowghce to count

"ii.to allow ffor the purposeof retiral and
other benefits iﬁ.iefhs éf;fﬁéfiétﬁgri."'
',,_d;.g;;;,ng4{gwhichahas&ﬁégn-iéiefigd'tq.'
M{;f]j ,,Ih?'iearnedycpunsélgqu}thg?'
 <3§P1§¢?h£5??§?g99€d{thé_fbii°W?h91?éiﬁ'
yﬁlgrgq@eqtglinugu?port-of'the-ébpﬁé brayer:f
oy (4) The Lgtténﬁdt;17;124198% i;sﬁgd
.. by ﬁhemMiniéxryenf'RéilﬁajéuahﬁOuncing‘ébrfections
I.gﬁiﬁniﬁﬁﬁgﬁ&tﬁffhe¥véiioq5ﬁiu?§sfof the
~w;axndianhﬁéiIWay;EstquiShﬁéétﬁqﬁdqéagsé gtated.‘.'
“%¢9Fh?V?£be;ﬂ*issﬂédfb?%theréfésiﬁ;ht.iﬁ T
,j'igger¢i;§19fxthé pbwéigf¢?hféff§éusy{pfqviso
;f ;;ja¢$956r£@309{Qﬁwihq§C§ﬁ§£§£§§i§ﬁﬁé?;Indiéffbut

.+ they-were -actually issued By ‘a‘Director of

the Railway Board. According to counsel, the

orders had'not béen,i$§ued'bY c0mpétent

k .
(1i) It had been stzted in the above

_said order that: "it §s certified that

Tetrospective effect given'to these rules

will not“adversely affedt aﬁy employéé*tofwbom -
Y S . ST o




theee.rules'apply'. - It was contended that

retrospect1ve effect would foect thelr h

employees and therefore in V1ew of the : f_, e

i [ A St T  egeet
£ I certificate-only prospectlvezpould?be

; ( ) The counsel then contended that
d.t‘ '_ . ._ " : i

Yo

h=d not held the amendment to be 1nva11d on

L T T

merlts, but had auashed the amendlng order
| _only on the grOUnd that an- execqt1ve 1nstru0t10n/
RIS O SRR "!:’°:E TA TR L .

order cannot amend 2 statutory rule. The

learned counsel would say- that thls Tribunal

le\y\
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xmerely :
had[directed the respondents to

- ; .

Ty AR S
. Lol ' E ARt
wt e U

'continue to make payment'of retirement

ETE o e Ty

and other benefits as also allowances,

i - . ,",:,.,.v
X » g et “J., Fane e e ._.’, :

e aTERLY .o SRR R DI S : B
A Ee

treatlng the runnlng allowance in-

nﬁ\ )

.%accordanoe with_{he earlier»orders;:
| emky till. |
of 21 1. 1974 untzi/such time as the

. 7.,/., ..

.relevant rules in'this rggard.are.or'

::n,* -

have been amended in accordance W1th

. : (- & oo
T B e B G f3 s 3

1aw, if $O advrsed ThlS clearly dhuuﬂ showed

“ (O o~
Y R P e 1.\ o . S AR . -
~ fie g B R

that the Tr1buna1 gave llberty to the

. - jo wett ‘-‘"“. a0
.q,;;'-’. '?_.:-(:‘:~\;‘j;,)'l..) :“.-.4{,-- Y. ’;,‘..

=R respondents to amend the rules formally

t;,:,\. .‘

-and give effect to the 1mpugned order. The

,-‘,

L .f _»,{ & oS z’

e RSN e

respondents had proceeded to do that The

s bepdmdnn wak by trnil ﬂ‘w‘ =

learned counsel refuted the contentlon of

- - & v at ke
B S P S R AT I Tk S
',‘ _.:\5”:-5., PR ,'a R S P L5 :

of»thefapplicaht-that the‘amendment of the

-~

) rules had not been duly pub11c1sed. In

& g :" g
5 TR 3 "'s :

thls behalf the learned counsel for thenl

| respondentS'produéed a copy of the Gazette
'thifiéétiaﬁ“ih fnemGazerte"of’India
“at.s. 12 1988 in whlch the sald amendment

l

T wh1ch had been 1n1t1a11y 1ssued on 17. l2 1987

. Q;‘Eadhﬁeen.forma11§‘hofified and“;ublished-

S D.\"\' R ,. DodrL Bemrmad




rules had become

""5‘1;‘h‘e

P In this behalf‘the éi:é'ljned'-;coilnsel'::[:)‘r.bdu'ée'd_. ,

. the order dt,22,3.1976. -t

table showing the comparison.of emoluments of
E;ﬁéYfﬁﬂ@;%HﬁﬂiﬁslQLJOg@hgggcpdnting as pay as worked
Lout.by the respondents - ...




i Emoluments calculated B " Emoluments t:a"]."c':ula”’"l::é;cél'l
a0 - in terms. of Boa;d'/ : © . in termSof Board's "
' S Order No.PC III/73/RA o
;oL - Order No.FC. III/75/RA/1
et ?t »21.1.1974 L7, dt.22.3.1976(i.e.
i.e. PaY insTevised. . i vniininnhl e
scile '+ 75% of pay in o Pay in rev1sed scale’™+

‘authcrised scale) 45% of pay in revised

R T W IR S R Vo W
“}" D T T e U RN I S e £ ; scale
. :
: --—'- - as e

Scale(Rs )
';utho~ nPayni T
rlsed M1n /Max

Revi-

: Guq&d ) 330-560 150-240 3303‘
Gr '\B'*r : R AR

aad e inref pay was llmlted to'75% of the pay 1n the

EE gazﬁn«:uwffwAuﬁhoﬁrgaaFS¢éieﬁ-*5§fﬁéf*fﬁé rules and not o

t*tﬁé‘pav*iﬁ*%ﬁe?i%wlsék5§§§;§ééie which had

come . into effect on 1 l 1973 The Authorzsed

; 8 -ht' e L
"‘r

Q; 5cales were the scales of - pay. 1ntroduced by the




R s

. : k Lwere :
s Second Pay Commissiam and / much lower

H

“than the 'r,é\}iévéd"l:;‘a_\;," ‘scalesintroduced

=0 ff-;@aiafaawﬁsztiskgafiata“aeeauht;unaéf -

’"-fthe order dt 22.3, 1976 and -t,he amendment t*o the, iles
K ""it.-id't 17 .1.2 1987 Wthh formally géve effect to l‘t.
. The counsel COntended that
- \2- Li‘t would be clear from the
comparative Cabalstion(reproduced ove)
that the prayer of the applicants was

| therefore‘totally mi$_c,§nc_eiyed- and was

"Hased on a misunderstanding of the effect

. bd e T e e
R I A T B N N S

.of the. Ra11way Board's order dt.21.1.1974.

"¢ the Board's order dt.21.1.1974 were to <~ /4

vl

b stiictly implemented as prayed for by

”w$¥ﬁé4appliéghig;ﬁtﬁéfé ﬁi§htLbéwgéséS}W%été R

" contended that the Govt. had the power to

' omend the rules retrospectively, without

d theconsentofthe Govtservant, when it
| d1d no‘tentall any ‘le‘!n;i:\-rél:gea-.c.:ivil conse'q‘uenfvﬁe
'*aa‘fae’éﬁbiéye;;f'”ﬁéffeééifea éé the decision

T

| "’.{_‘_":'zof the Supr: eme Cour‘t in Roshanlal 'Iandon—Vs.

Union- of Ind1a(l967(l)-SIR-832) where:l.n it was

p Unier
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‘held by the Supreme Court thst although

the origin of Govt. service .is contraciual

and there is an offer and acceptance in | | :

- . every case, but once appointed to a post,

status ‘and 't

re o longer determined

“‘by the consent of both partles, but by Statutes

E or the Statutory Rules,'whlch may be framed o
-.and altered unllaterally by the Govt » w1thout
N | : consent of the employee._ The,;earned—counsel
T chtended - were therefore

snbmazxxﬂ/that the applicatlons/ 7, without

meritiénd_had to be‘di§mis§ed,“

A‘4T’~ we flnd that the present case has

. N A TN
i L0 P P 3 -:v‘x-'".‘ RIS N T S & :-"

B been f11ed by certaln retlred Runnlng Staff

P e T "-‘~r-u Cor

gtv wthh wasAallowed.only,toﬂthe appllcants>”

H -7-11 IR .}

that trans ferred epplic ‘a't__ion‘.:ﬂ f-?hey '.h'ave‘_"
essentially prayedlfor thgbeemeyreiiefiwhich'wes |

g1ven to the appllcants 1n that Ccase, Im thls.

behalf, 1t w1ll be useful to reproduce the

relevant paragraphs of the Judgement of thls'
, Tribunal in the earller matteg ayi'whlch o
| "QQ.M-L\\\v Co o S
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after dealing W1th VGIIOUS content1ons and 'f
_arguments,advahqeg by~the-petitibners thereih,l& 7¥gv“d
'f;ha11y~a;19w§d;¢hecﬁétition only on the

~ following grounds:..:

o 7-,'"” 4.22.3.1976 ‘1ssued by the
- Rallway Ministry is a statutory
order passednby*the Presldent S |
Thls orderﬁhas been annexed by the f}f“}y”a
s+ ..  respondents:.ds Annexure. R-3. to thf
.'gg_¥:ﬂ;;:‘“mthe1r .counter: affidavit -which, o
| A £ ieproduced as uhderm

-

prov1so to Artlcle 309 of the
Constltut1on 2nd they are legally
rqulred to be notlfled in the official
Gazette. It is. . settled law that a
mere executlve 1nstruct10n cannot

:‘ amend or, derogate from a statutory rule.

" There are cat®na of cases to reiterate
and suprort this. v1ew. In Prem- Prakash -
Vs.- Union. of .India and thers (1984)(2) SLJ;376
(Supreme Court) 1t was held that |

i‘ admlnlstratlve 1nstruct10ns cannot be




J SN ;gwy;gz-_abloweﬁ5%0“pﬁé¢§flgouéf{étatutory
rules if the former are contrPry
O S Loaeelrira o to “thel Tatter In iheé case of B.N. Nagarajsn -
h Vs.- State of Karnatsle , reported in
im0 o 197903 )=SLR=116 (Supreme’ Court) it
' was observed that wrat could not be
done under: ‘the*Rules” could not be

;g allowed to be dOne by an executive fiat |
..% 3o wand: that such £ course is % npt perm1551b1e
%?% ?;}_féﬁg Sff ~: because an- ect.done_ln'exerc1se of
lgi 3 ; ',>m , 'wexecutive*pGWér’bf the Govt. cannot
'§ wahna Bonp s OVer ride. ‘Rules”framed under Art.309.

+of 1the Const1tut~on In yet avther _
u,cqseﬁqssantwﬁam~5harmav—'Vs.— State

o - A ':ﬁfuBejésthan”éhdfofhers reported in
li\ st «ﬁzmaifﬁﬂﬁfi©7éuscllqﬂbf7it Was observed by

swarthie :Supremé CoUTt that -if Rules- are
soine e gilends ons anyt Particul ar point, the
1Government. ¢t f111 up the gap and
suprlement the Rules by issuing
i _ T executlve instructions. But Government
. oo cannot issue such instructions if the
same go contrary to any provision of the
. Rules nor can the Govt. amend or
- < -+ - -supersede Statutory Rules by administrative
e 1nstruct10ns The Delhi High Court
'i;*fji has also OOnflrmed “the above observatlnns
T ﬁ; of the Supreme Court in the case of

B

° j.that the statJtory rules cannot.be
modlfled by exeCutlve 1nstruct10ns.

| ?*ll Tt is’ thus ev1denﬁithat where 3 sphere
I8 A T coVéféd by stiiutoty rules, Govt.
: S "*'”“Yi c:nnot exerCISe 1fs inherent dlscretlwnary
“or* execut1ve powers in a manner contrary
“%o Constltlflonal and Strt'tory provisions,
¥*~'There is’ no scope to exercise of any

1nherent or executlve power if there

"be m:oper prov151ons covering the sphere
in- Wthh such wnherent powers are sought
* to be erer01sed and in any event no such
exer01se can be done in V1olat1nn of such
B N AT prnv151ons. Thls rr1nc1ple is unvformly
' T Ygnd unlversal‘y settled and sanctified
* by ‘the’ deC1slons of the Sup?eme Court
: _ and various High' Courts, as noted above.

Vi -
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In the 1nstant case, the respondents
have merely nroduced a copy of the
4 720985 ‘Editich ‘of “the Rallway Establishment
Code and have sought to place reliance
. on“Para 909 of: the ‘Code which nowhere
1nd1cates as to when the said amendment
" irelied upon was 1nCOrporated amending the
earlier statutory rule, which provides
S for 7% of ‘the runnlng'dlowance to be
counted as pay for purposes of retirement
benefits) 1eave” ‘salary; ‘medical attendance

é : o and educatlonal asclstance.

§ ‘"m12i1V1ewed in the llght of the above

% . o dlsCus51ons and for the foreg01ng

¢ ) order dt. 24.-.1976 is.a.mere executive Vo

order or instruction and as such the
.. Same cannot,be accepted to; be a statutory
;"l“famendment of the ex1st1ng Rules governing
:the runnlng allowance

et Y
RS

| .lé.vln the result the petlt on is 3l lowed
. : "'3Nﬂgethgﬂlmppgngd~Qrdergdi.22.3.1976

is guashed, The respondents are directed
i L .o to contdinue to. make. paymerst! beyond 31.3.1976 )
- of certain allowances including re11rement 2
. and. other. specified. benefits by treating

the running allowance for varicus purrosesnpl
e dns accordan@'gw1th the Riilway M1n1stry s
" letter No.EC II1/73/RA dt.21.1.1974 |
N S e geeen i} lesuchotime i asithedrelevant rules
- -in 'this regard are or have been amended
. v inacecerdance with law,~ifgo advised.

There will beAno order as to costs®,.

ity e e by T,

o ‘6 It“ould be clear from the above

order that this Tribunzl quashed tre order

statu;:;;;t:teejcannctwbeua;ehaed by an exeCutive~
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The expression 'Authorised;Sééiggwéf*fay'
Ejfgiaﬁigggéﬂé zgid:a;;é;grigéd;iis uégg with
Jééﬁgtéiﬂiétfgr;jéé iﬁgdgg;ign;;gifcg;ﬁonly be
taken to mean'ihe.specificscalegfof pay; as
: contained in th; Railway Establ;ghment,ﬁode
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E;tablishment Maﬁgal - Secoﬁd Eqif%??f relevant O
for the-ﬁeriod in question, indigaté.the
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provisions. We therefore hold that the argument

of the applicants‘is based on a misinterpretation
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