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CENTRAL ACMINISTHATIVe TaIBUNAL
FRINCIPAL BeMCH, Deudll.

aegn. No. G.A. 230/1989.  LaATe CF LalSICN: Jenuaryly 1791.
]
3ohan Lal s © Applicant.

V/s.

Unicn of I~die through
the Chairman, Central
20ard of s=xcise & Custcms,

New Delhi. ceve nespondent.
Cln Al Hon'ble Nr. E.C. Jain, Member (A).

von'ble br. J.E. Sharmga, Member (J).

55 r1 ileliefis Fillay, Counsel for ithe ap. licent.
pone for the nespondents.

(Judgment of the Bench deliver:d by Hon'ble
MI. FsC. Jain, lember {4), Frincipal Bexch)

In this applicaticn under Section 13 of the
dministiotive Trikbunsls act, 1985, the spplicant, wo
hat been working as Tux Assistant in the Cfilice of .issistet
Gollector, Centrol 2xcise, Muzaifer Negar, st the time of
filing this application, and has since bsen promcted :s
Inspector and posted at hsnge Gajrola (Morsdabad _ivision)
vide Central £xcise Collectorate, heerut istt. Crder 1No.i43/90
dated 11.9.90, has pray=d thst his performance in the
interview held in 1977 may be trested ss re:ssessed according
to relaxed sténdards admissible anc he be declared @¢s having
cualified 1in the selection and duly empenzlled «bove the
/5T candidites who hed falled in the written test, and thait
he mey be appointed s Inspector frum the cdite the first of
the f.il.d SC/ST candidates 'n'ad been promocted, with »ll
consequentizl benefits including sirears of pey anc sllowsnces
2. The facts of the czse, in brief, are os under: - °

The asgplicent beloags to Scheduled Caste conmunity
27C¢ wes recruited as Lower Sivision Clerk in the Central
Excise Collectorste, Kenpur. .\ written test w:s held on
8.5.77 for the posts of Inspector in Kanpur and Allshazbad.
The wpplicsnt was declsrsd quslified in the written test 3n’
accordingly he wis called for interview, w ich wis held <n
19th, 20&an 2lst July, 1977. He f:ilzd in the interview

<Nt was not selected for finsl .ppulatrent os inaspector.afler
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applying relaxed standard of pass marks for the SC/ST candidates
10 more candidates belonging to these categories, were cslled
for interview on 8th August, 1977 and after that o panel was
drawn up for the posts of Inspectar. The auplicant was not
included in that panel, a2lthough some other SC/ST candidates
who were interviewed on 8th August, 1977 at Kanpur after
applying relaxed standard of marks obtained by them in the
written sxamination, were included in the panel and were
agpointed as Inspector.

3. The case of the gpplicant is that he has been
discriminated against compared to the SC/ST cundidates who
had failed in the written test but were included in the panel
and appointed as Inspector by relaxed standards. He claims
that he hgd qualified in the written test in open competiticn
with general candidates and was also interviewed along with
general candidates without any relaxation of steamdard and was
declared failed. According to him, when relzxation of
stendards for SC/ST cundidates was adopted, he srould have
been reassessed in the interview in preference to thosa

SG/ST candidates who had failed in the written test. He

mece & represemtstion to the Secretary, Centrel Board of
cxcise & Customs, New Delhi on 24.8.77 (Annexire A-1),
followed by various reminders. He also addresssd a
I'epresentation dated 8.11.1985 to the Chairman, Central

Board of cxcise & Customs, New Delhi (Annexure 4-X), which
was rejected by the impugned order dated 30.6.87, & copy

of which wss endorsed to the spplicant on 5/3th February,
1988 (Annzxure A-XII).

4. None has appared on behalf of the respondents in spite
of service of notice on them, nor any counter has b:en filed‘
despite severzl opportunities having been given to them.

An ex-parte direction was issyed by this Tribunal vide orders
dated 27.4.1989 that "in the mesnw ile one post of Inspector
of Central cxcise in the reserved GuOta mey be kept unfilled.n

Even on the d:ite of finsl hearing of the cazse on 13.22.90
- - [ ]

N0Nne appeared for the Lespondents,
Q.-W' v
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5. we have gone tirrough the record of the case and
heve heard the learned counsel for the applicant. as none
acpeared for the respondents, they aLe set ex-parte.
6. Before taking up the ¢ -se of the applicent on mel its,
we coasider it necessary to dezl with the guestion cf
limitation ss well as non-joinder of nccessary / proper
parties.
7. The applicsnt, as mentioned sbove, has pr:zyed that
his performance in the interview held in 1977 may be treated
as reassessed according to relaxed stundards admissible znd
he be d=clsred ss having cuslified in tne selection z:1g culy
empenelled above the SC/ST cendidétes who hed foilec in the
written test, and that he may be acpointed as Insgector from
the date the first of Lhe failad SC/5T c.ndidstes had been
promoted, witr #ll conseguentisl benetits including arrears
of pey enC gliowances. According to the spplicunmt's own
version, the interview wss held in July, 1977 and that the
other SC/ST candidates were also interviewed in August, 1977;
the panel was &lso druwn up thereafter, but the p-zsons from
tris pinel were sppointed as Inspector in Lecsmber, 1977 /
Jenuary, 1978. Thus, the csuse of action cen be ssid to have
arisen in 1977. However, in view of the judgment or the
Hon'cle Supreme Court in the case of 5.5. A ATHGUE Vs. o5TAaTs
G MADHYA PoAseSH (AIR 1990 5.C. 10), it will be decmed to
have arisen after the expiry of six months from the d:te the
representation about the grievaince wis made by the spplicant.
The applicant made his first representation on 24.3.77. As
no decision is sgaid to have been tsken on t-is representaticn,
tow Ccouse of action will be deemed to hive first a isen arter
explry of six months from £xem 24.8.77, i.e., from 24.2.1978.
Trie Televant observation of the Honthbl: supveame Court in
the cuse cited sbove is reprocduced below:

"20. We are of the view that the csuse of

action shall be tak:n tc arise not trom the d:ite
O0f the original acverse oider tut on the d:te
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when the order of the higher guthority where

a statutory remedy is provided entertaining

the acpeal or representation is made and

where no such order is made, though the

remedy has been availed of, @ six months!

period from the date of preferring ot the

agcpeal or making of the representation shoil

be ts.ken to be the date when cause of action
shall be tsken to have first arisen. we, how
ever, make it clear that tnis principle may naot
be applicsble when the remedy asvailed of has

not been provided by law. Kepreated unsuccessful
representations not provided by law are not govern-
ed by this principle.”

8. Section 20 of the Administrative Tribunals Act,

1985 (for short, the Act) provides that zn spplication

shall not bs: admitted unless the applicant had availed of
all the remedies gvailable to him under the relevsnt service
rules as to redressal of grievances. Section 3(r) provides
that "service rules as to redressal of grievances®, in
relation to any matter, means the rules, regulations, orders
or other instruments or arrangements as in force for the time
being with respect to redressal, otherwise than under

this Act or any grievances in relation to such matters.

This definition does not specifically mention the term
'representation', However, Section 20 (2, of the Act
speciiically refers to representation. A representation
may also be taken to be covered by the term "arrangements as
in force" as mentioned in Section 3{r)(supra). In view of
the akove discussion, the applicetion is barred by limitation.
Repeated representations do not have the effect of extexding
the limitation, as laid down by the Hon'ble Supreme Court

in S.5. RAT-CsE's csse, the relevant portion of which has
elready been reproduced gabove.

9. The gpplicant has specifically prayed that he may

be declared 2s having qualified in the selection and duly
empénelled above the SC/ST - ndidstes. Thus, he is praying
for his seniority akbove the aforesaid /ST csndidates, but
L em-
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none of them has been made & party. Th: lezrned ccounsel
for the spplicant argued that he was not seeking any relief
against the aforessid SC/ST candidates and, as such, it vazs
not necessary to make them party respondents to the Q.A.
On this point as well as on the point of limitation, he
relied on the judgments of the Hon'ble Suprem= Court in
the following two cases: -
(1) General Manager, South Centrel K:ilway
Secundrebad and .Anr. etc.
VSo AOV.RO Siddhaﬂ'ti and Ors. etc.

(2) Shri A. Janerdhana Vs. Union of India
and Cthers. 1983 (2) SLi (sC) 1l13.

10. In General Manager, South Centril Lheilway's case
(supra), two preliminéry objections had been taken. Firstly
it was contended that the writ petiticn was filed 8 to 11
years after the issue of the impugned decisions, and as such,
was liavle to be dismissed on the score of laches alone. The
second¢ objection w:s that the petitibners did not implead
about 120 employees who were likely to be «ifected by the
decision in that case, and trcy were necessary paities

and their nonejoinder was f:tal to tre p-tition. Both these
objections were held to be not ten.ble. (na the plez of
laches, their lordships Cbserved ss below: -

"Though the ples of laches was tuken in the
counter-sffidavit tiled on behalf of the
Railway before the Hignh Court, yet it sppears
that the point was not canvessed at the time of
arguments either before the leairned Single Judge
or the Division Bench in the Letters Fatent
@ppesl. The appellants therefore Canot be
permitted to resurrect in this Court the s.me
objection which they had a:parently zbandoned

in the High Court."

It will be seen that the plea ot laches wis not h.1d to be

tensble on the facts of that Case 2lone and no general

principle or law wos lgis down. Ia the case bef ore us, the

Tespondents have not made 1y representation at alil. Howaver,

in vi i . - - - - . .
view of the specific provisions in ~ection 21 of the Act,

§
on the pcint of limitetion, this cunnot be ignored. Zsction f

Lo

e
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21(1) of the Act prescribes & period of one year for making
an applicastion after the cause of action, as alresdy discuss-
ed zbove, has first arisen. We have slready held :bove that
limitstion in this csse cormenced from 24.2.: 978. This
agpplitetion wes filed on 6.2.1989.
1l. Cn the second objection about non-joinder of

necessary perties, the Hon'ble Supreme Court in the sfores:id

c:se held us below: -

", regzids the second objecticn, it is to be
noted that the cecisions of the Raillway Board
impugned in the writ petition contsin administra-
tive rules of general aspplication, regulating
absorption in permanent departments, fixsgtion of
seniority, pay etc. of the employees of the
erstwhile Graein Shop departments. The iespondents
petitionars are iImpeaching the validity of those
policy decisions on the ground of their being
violative of articles 14 and 16 of the Constitution.
The proceadings are analogous to those in which
the constitutionality of a statutory :rule requlating
seniority of government serv-nts is zss:ziled. In
such proceedings the necessary perties to bz imcleaded
are those agzsinst whom the relief is sought, and in
whose absence no effective dacision can be rendered
by the Court. 1In the present Céise, the relief is
claimed only against the Azllway which has been
imple aded through its Lepresentetive. No list or
order fixing seniority of the petitioners vis-s vis
particulsr individuels pursusnt to the impug ned
decisions, is being challenged. The employeces whe
weie likely to be affected i5 a sesult of the
re-gdjustmenmt of the petitioner's seniority in
accordince with the principles laid down in the
Board's decisicn of October 16, 1952 were, st the
most, proper parties snd not necessary parties, and
their non-joinder could aot be fetal to the writ
petition. #

It will b. seen from the zbove thét the facts of the case
before us are clearly distinguishable from the racts of the
Cited cise. In this application, the applicent has not
impugned any rule, order, or general instructions issuad

by the resgondents and his not ch:llenged the viras o any
Qocans
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such rule/order etc; what he has assziled is beinz not
decl:red as passed in the interview and conse~uently not
selected for the post of Inspector. He does not challenge
any of the instructions issued by the Covernment on the
L.sis of which he alleged discriminatiocn. In view of this
25 3lso in view of the specif ic prayer for baing placed above
tha other SC/ST cendidites selected 11 1977 for sppointment
+0 the posts of Inspector, those can:idstes who are éirectly
sffacted, are necessary palties and the ruling relicc upen
by the ap;licent does not help him.
i2. Tn the other cited case of 5hri A, Janardhana (suplij,
the guestlon ot limitation did not come up, but the afrecte’
p:rsons not having been impleaded as respondents h>3 come up.
Thaeir lordships of the Supreme Court observzd thegt «ome
direct recruits hod maie the submissions through counsel
and on an zpplication made to the Supreme Court by 2 direct

~—

recruits, they welre zlso impleaded as psrtles. Thaietore,

) A

ke casae of diract recruits hal 1ot gone umregresented

ot

and the contention could be negatived on that short ground.

It wes further held that the gupellant did not cleim seniority
cver ony porticular iadividual 1n the bickglound of any
perticular fact controverted by that person zgainst whom

thie claim was made. "The contention is thet criteric adopted
by the Ualon Goverment 11 diawing up the impugned seniority
list are invglid and illegal 3nd the relief is claimed

agilinst the Unlon Government restraining it from ugsetting

or guashing the ulready 3rswn up valid list :nd for suashing
the impugned seniority list. Thus the relisf is cluim:d agai~
st the Union Govermment and not against sny pacticular
individual., In this b.ckground, we consider it unaecessiiy

to have all direct recruits to be impleaded as res;ondents,”

The facts of the case before us are significanily Jiff

¢}

Lent,
inasmuch s, &s alrzady stated above, the relief clasimed by
the applicant is not entirely sgoilnst the officicl respoad:nts.

3ven though the applicamt has not challenged the selection

Qo em
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of the other SC/ST cendic-tss ind has also nct preyed for
quashing of their asppointments, yet his prayer that he
should be deemed to have beesn selected and sppolinted bercre
their selectica and eppointment and xxk that he be made
senior to them, make it necessaery that those who were
selected snd s pointed should have been impleaded as
respondents in this case.

13. There is another aspect uf ire metter which clso

wn

needs to be mentioned. The assessment of the agplicsnt

tor gurposes of selection wes mace by a selection Committee.
‘1is preyer thet nis performance in the interview held in
L1977 be trested as re«ssesSsed according to the relaxed
standards admissible and thut he be declared as having
gualiried in the selecticn, csnnot be grented as the Tricunel
cannot substitute itself for the Selection Cormittee.

14, The cause of sction in this cese having srisen

prior to three yesars immecdiately prececing before the date
on wich the jurisdiction, powers and zuthority of the
Tribunal becsme exercisable under the Act, the Tritunal

even otherwise has no jurisdiction in the mstter, as the
case is not covered by Szction 21(2) of the act [V.K.

Mehra Vs. Ministry of Informstion & Brosdcusting - ATh

1986 (1) CAT 203).

15. In view of the foreguing discussiva, the <gpplication
is dismissed on the grounds of limitation, nonejoincder of

necessaly palties and juriscdictiocn.

M Gees

I N - o \( \
(J.F. SkARMA) (F.C. JAIN) \\\t“
lember (J) Member ( A)
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