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Principal Bench

0_A. 276/89

Hew Delhi this the 24th day of March, 1998.
o 4- lakshmi Swaminathan. ""bthuKuear. HeeberCA).

1 Shri S.K. Gupta,
Headquarters Stenographers

Armed Forces
Association,

New Del hi -

2 Shri Raghbir Singh,
^e^Htadiuarters stenographers.

Armed ' ppQQ Complex,
Association, ^
Kashmir House,
Rajaoi Harg, Applicants
New Del hi -

- I 4. +-hfa Armed Forces

By Shri G.S^ l?enigra^S^s^"Association.
Headquarters Stenog

Versus

1. Union of Defence.
Secretary,

South Block, DHQ PO,
New Delhi-

Public Grievances, Training)CoSpartpent of Personnel 4 Training,
North Block, New Delhi-

-TP, chi^af Administrative Officer &solnfsfcrStary (Adeinistratlon,.
Min-crt-rv of Defence,

Room No. 222, C-II Hutments, Respondents.
OHQ PO, New Delhi-

ey Advocate Shri P-H. PaAChandani. Sr. Counsel.
order

rne applicants have filed this application
A section 19 of the Administrative Tribunals Act. 1985under Section xy « The

. of reliefs as set out in Para 8-seeking a number of rel
- +. Ldhirh their grievances are thesubject, in brief, against which

A „f of the AFHQ Stenographers' Service Rules,non-amendment of tne

P'-
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4= to as 'the AFHQ Rules, 1968) for(hereinafter referred to
1 fn the combinea

r^•F the orovisions relatingincorporation of the pro nfficer-.
„ to Civilian Staff Officer^..

- -vv, •li.rt for promotion to civiiic*seniority list toi
otiota for Stenographers m(CSO) Grade, updating the quot

- i imited Departmentalgrade of CSO and Introduction of Lifted
. » of Assistant

n nrPl in the graoe riCompetitive Examination

Civilian Staff Officer (ACSO)-

The brief facts of the case are that the
applicants are the President and Oeneral Secretary
nespectlvel. of the Pr.ed forces Headpuarters Stenographers

j +-^ ar- "the Association }
Association (hereinafter referred to a-

rs the Stenographers in all grades, namely,which represents the y

Orades-p-,-B-.>C- and -O-. They have stated that there are
apout .1330 stenographers morKlng In all the three services

b. ^ nffices They have submitted that tiiand other attached office^-
cadre of Stenographers in AFHQ.

1941 there was no separ
1 ci<=.rretariat Stenographers' Service

in 1947, the Central Secretariat
constituted in which the stenographers of AFHQ(CSSS) was constituxeu

- 1 dH^d under the Hinistry of Home Affairs,were also included under

However, in 1951, the AFHQ authorities decided not to
participate in the Central Secretariat Reorganisation Scheme

1 According to the applicants, fromand they were excluded. According
- - n itself the Government of India had intendedthe beginning itseii

nhfars in AFHQ should be treated at par withthat Stenographers m

-1 rA9S including giving them promotional andthose serving in CSSS, inciuuiuy y

other service benefits.

Shri Sodhi for the applicants has laid much
+-k£ cvnlanatory Memorandum to the AFHQstress on the explanatory

stenographers' Service Rules. 1970 (SRO 10). In this memo,
it is stated that the Stenographers' Service was
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constituted w-e.f. 1-3.1968 on the lines of the CSSS vide
..HQ Stenographers- Service Rules, 1968, which were
formulated matatiS. the lines of the CSSS Rules,
1962. From 1.8.1969, the CSSS had been reorganised vxde the
CSSS Rules, 1969 which superseded the 1962 Rules. On the
analogy of the CSSS Rules, 1969. and in pursuance of the
orders of the Ministry of Defence letter dated 2.7.1970
retrospective effect was given to the AFHQ Stenographers'
service Rules, 1970 which superseded the AFHQ Rules of 1968.

^ ThcCSSS Rules, 1962^ as amended in 1969 provided

for preparation of a combined seniority roster of Section
Officers and Stenographers Qrade-I, for promotion to the
post of under Secretary, wthout any specific quota for any
category- Their grievance is that no such provision was
made in the AFHQ Rules. They have also submitted that in
the CSSS Rules. 50% of the temporary vacancies in Section
Officers^ Grade are filled by promotion on non-selection

basis and 50% on the basis of the results of the LDCE in

which Stengraphers Grade C were also eligible to appear

along with the Assistants. Against this. In AFHQ, all
temporary vacancies in ACSO grade were filled by promotion
of Assistants on selection basis. By the AFHQ Rules, a

provision was added to give every 25th vacancy to
Stenopgraphers Qrade-I for promotion to the grade of ACSO.

which was changed to give every 25th vacancy to CSO Grade

Me f. 12.6.1976. They have submitted that this change has

been done unilaterly and arbitrarily. The main thrust of
their arguments was that although the AFHQ Stenographers

service was based on the pattern of the CSSS.on mutafls_

raytandis basis^ regarding promotional avenues and service
conditions much injustice has been done to them, e.g. not
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extending the provisions of combined seniority list of

-Stenographers Grade-I in flCSO for promotion to the grade of
CSO and not introducing LOCE in the grade of ftCSO, »hich
post is equivalent to Section Officer. Hence this O.A.

5_ Before dealing with the merits of the case,

Shri G-S-Sodhi, who has been authorised by the Association

to contest this case as a successor to the previous
President, has raised certain preliminary objections- He

has very vehemently submitted that neither Respondents 1 and

2 have filed the replies nor Shri P-H. Ramchandani. learned

Counsel, has filed authorisation to represent them in

accordance with the Civil Procedure Code^>«so he should not

be heard. He submits that Shri Ramchandani, continues to

argue the case at the behest of Respondent 3 only, who has

not been authorised to represent other Respondents, and who

is opposed to their interests. They have submitted that the

affidavits filed by S/Shri J.S. Joshi, P. Anantha Krishnan

and R. Natrajan. on behalf of the respondents are not in

order as they have not been duly authorised in accordance

with the provisions of the and these as well as the

submissions of Shri P.H. Ramchandani, learned counsel on

their behalf, should not be taken into consideration. He

has also very vehemently stated that they have written

several letters to inform Respondents 1 and 2 about these

people misrepresenting them before the Tribunal, and

petitions before the competent criminal court to take

cognisance of their criminal actions of forgery, filing

false affidavits, etc. However, even on specific queries,

he has failed to produce any order from any Court to

restrain us from hearing this case and accordingly

proceed to do so-

we



This case was heard at great length. As Shri
oerson he was shown muchGS Sodhi was arguing m Person

,though we found at times that his argumentsindulgence, although

" etltive and the cases relied upon (including those„ere repetitive

in the list filed on 4.3.1998.
the facts as he chose to °distinguishable on the facts

, „„ a single sentence of the judgment t«mi out ofexample, on a singi • ^ „
4-' « t-hat he had repeatedly filedcontext, we also notice that

b. - dt -That the respondents^ replies andnumber of HAs emphasing that

Shri Ramchandani^s submissions should be ignore
2385/91 filed by the applicants, after hearing

H of by the Tribunal by order datedparties,was disposed
fhi- order the Tribunal, inter alia, had19.9„1997. In this oroei,

1 tnn that the written statement which hascome to the conclusion that
ifiod by Shri P. Anantha Krishnan, Deputy CAO,been duly verified by s^nr i r

. -r Tc- in order, and Shri
in the office of Respondent 3, is i

- li,- also been duly authorised and applicantsRamchandani ha^b also
r^aiocted- Review

contentions to ibe contrary

application against this order was also rejected on
6.11.1997. During hearing, it was mentioned that on appeal

-I- t-hfa Delhi High Court has dciclinedfiled by the applicants, the Deiti

to interfere with the order,

7 The respondents had also raised the plea of
r^^ XU.<iLQ,ita.. Accordingly, in pursuance of the Tribunal's
order dated 10.10.1997. the respondents filed MA 2589/97 to
bring on record the earlier O.A. 158/89 filed by the
applicants which was dismissed by order dated 10.3.1989.
R.A. 40/89 was also rejected by order dated 1.6.1989. The
applicants have drawn attention to their reply to MA 2589/97
in which they have submitted that Shri Ramchandani cannot
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. Plead in this case, exemplary costs should be .ranted to
the., order Induiry under Section 340 Cr.P.C. as prayed for
earlier by the. in counter affidavit of 1.8.1997, to dispose
of the 0.ft. and the M.Ps 501/96 and 1136/97 S!i eacta and
that Shrl laroiya. SftO and 0/0 of the J-S. (Trg.) « CftO.
Ministry of Defence, New Delhi who had filed the MA should
be asked to file his authority.

cmfcentions

g In order to deal with.the alW we have again

heard the parties. Shri P.H. Ramchandani has submitted
that under Section 23 of the Administrative Tribunals Act,
1985, the Central Government is empowered to authorise one
or more legal practitioners or any of its officers to act as
Presenting Officers, and every person so authorised by it
may present its case with respect to any application before
the Tribunal. He has submitted that having regard to the
provisions of Section 23 of the Administrative Tribunals
Act,1985, the provisions of CPC do not apply and the
Tribunal is only to be guided by the provisions of the Act

and Rules made thereunder to regulate its own procedure. He

has submitted that under Section 23 of the Act read with

Chapter XII, Rule 6(2) of the CAT (Rules of Practice), 1993,

he is a legal practitioner having been duly authorised by

the Central Government, he has filed his Hemo of Appearance

in the prescribed form and there is, therefore, no bar to

his appearing in this case on behalf of the respondents. In

this regard, he has again shown us the Memo of Appearance he

has filed in the Tribunal together with the copy of the

DOP&T O.M dated 13.7.1988 appointing him as an Advocate to

present cases on behalf of the Central Government before

various Benches of the Tribunal (copies placed on record) .

He has also submitted that before 1993, no Memo of

f?'
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aopearance was being filed as it was not required under the
CAT Rules, but he has regularly been appearing before the
Tribunal from 1985, on behalf of the Central Government and

no such objection whatsoever has been raised except in this

case. Having regard to Tribunal's order dated 19.9.1997 and
aforesaid provisions of the Tribunal's Act and Rules, we

eiterate that Shri P.H. Ramchandani, learned Counsel, who

is in the list of Advocates appointed by the OOP&T O.M.

dated 13.7.1988 and has also filed his Memo of Appearance in

the background of the Tribunal's order dated 21.1.1992, has

been duly authorised by the respondents to present their

case. The applicants' contentions to the contrary are

baseless and hence rejected.

r

9_ Shri Ramchandani, learned counsel, has

submitted that the counter affidavit filed by Shri P. Anant

Krishnan on 24.7.1989 has been referred in the affidavit of

14.2.1997 filed by Shri R. Natrajan, SAO. In this, it. has

been stated that the copy of the O.A and counter reply dated

27.4.1989 was submited on 7.2.1997 to the Additional

Secretary (A) in the Ministry of Defence and the counter

reply had been ratified and approved for adoption by

Respondent No..1. It has also been stated that the same

reply was submitted to JS (Trg) and CAD on 13.2.1997 and has

been ratified on behalf of CAD and IS (Administration)

Respondent 3 and, therefore, the counter reply dated

24.7.1989 to this application stands adopted as reply on

behalf of all the respondents. These facts have also been

noticed in the order dated 19.9.1997. In the circumstances,

we reiterate the findings in that order. The applicants on

the other hand have contended that the affidavits being

invalid they cannot be approved or ratified as there can be

ir

'JBr\

^ I
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no ratification of illegal acts. This argument is stated
' only to be rejected as it is clear tr« the docUP.ents and

order referred to above that the counter affidavits filed on
behalf of the respondents have been verified and signed by
the duly authorised officers and are in the Knowledge of
respondents 1 and 2 and there Is no inflrpity on this
ground. Therefore, the preliminary objections taken by the
applicants that Me should proceed Mith the case totally
ignoring the replies filed by the respondents and submissions
of their counsel are rejected as baseless and devoid of
„erit. we may also mention that when the arguments had been
heard on 20.2.1998 and the case was fixed for conclusion of
arguments on 27-2.1998, the applicants have again submitted
that they have filed another Mfi with written arguments to
protest against the appearance of Shrl Ramchandani. For the
reasons given above this MA along with the other petitions

raising the same issues are all rejected. The actions of

the applicants repeatedly filing Miscellaneous Applications

on the same issue is totally uncalled for and an abuse of

the process of law and against the public interest.

Regarding the principle of we

may refer to the Constitutional Bench decision of the

Supreme Court in Oaryao Vs. State of U.P (AIR 1961 SC 1457

at 1462) wherein their Lordships have held:

"....Now, the rule of res judicata as indicateof
in S. 11 of the Code of Civil Procedure has no
doubt some technical aspects, for instance the.
rU.Le._Q.tx£.an§.tLU.e.tLm_Ce.§twi'ilLtt^LJ!Lay.-.be„§.iLL4 to.

tiu.Lfe ri£.§.te_-.Ls__tQ.u.adle.^_.oa„„£Qia§.Ld.e.ratLarL§. at
t^.u.fe.Ll£„-ELaLL£y... Lt_L§t„ia_tbLe._iate.ra§:t»af—tM.
E.u.bLL&„-.at„LirC:ae_.thLa.t„a.„tLaaLLt!6_§.liQ«.L4__atta,&!i

iu.cL§id.Le.tLeaai-_a.al-Lt„Ls„aL§.Q—la

^t.viLc.e. —^§.a0!ig._..lila4.—

)7
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If these two principles f(p^ the
foundation of the general rule of res judicata
they cannot be treated as irrelevant or
inadmissible even in dealing with fundamental
rights in petitions filed under Article 32.

leading Duchess of Kingston's case, 2 Smith
Lead Cas. .13th Ed. pp. 644, 645. Said Sir
William B. Hale "from the variety of cases
relative to .judgements being given in evidence
in civil suits, these two deductions seem to
follow as generally true. First, that the
judgement of a court of concurrent
jurisdiction, directly upon the point, is as a
plea, a bar, or as evidence, conclusive between
the same parties, upon the same matter,
directly in question in another court;
Secondly, that the judgement of a court of
exclusive jurisdiction, directly upon the
point, is in like manner conclusive upon the
same matter, between the same parties, coming
incidentally in question in another court for a
different purpose." As has been observed by
Ha 1sbu ry, Ithe La^_af JLy.lLc
te.c!mL&§.L_„loQ.trLae_aja&LLC.abL§._mLy.„tQ._.c.e.Q.QLrii.L
Lt_Ls._a._tyalmmts.L_d.oe.tr Ltie_Q:f„§.LL_&our.t§._t!iat
tb.ac.e „_fliy.at_ba_aa_ml_at_LLtLg.atLQa'l_Ha i sbu r y' s
Laws of Enland. 3rd Ed. Vol. 15 Paragraph
357. p. 185. Halsbury also adds that the
doctrine applies equally in all courts, and it
is immaterial in what court the former

proceeding was taken, provided only that it was
a court of competent jurisdiction, or what form
the proceeding took, provided it was really for
the same cause" (p.187. paragraph 362). "B§S.
Judicata". it is observed in Corpus Juris, "is
.a. tU-Lg. _y.nLyiec:mL_Lm_£2.mmlLiia_m«.t::.y.__w«.LL
.rgjgLu.Lat«.l qL iy.rLst.cu.lmae. aal_L§.__t.y.t
.yt.aa_twa_a.cau.ni§.,.„gjiite.alLe.l_ui mrLou.a_iiLa;!iLf!i§._Qi
tie—^cQJiiram—Lew;; ^th§.„ane. tyl^LLa BioLLcy.__md
aeaemLty._iiihLch„iiia.!im_Lt_t.e t.!ie„|jitermtjQ.t_the
.§.tete tk&t. ^t.tiere„_ehay.Ll__le__m___ml
LLt.Laa.tLmcLQ.tera.et.__rmy.fe.LLaa.e__u.t ^§.Lt f LaLs
LLtLumc ^the.__athar,^__ttie___lia.rlehit.__aQ.___t!ie
LalLy.Lly.eL tlet tie_etiay.Ll_le_ymel_twLce.__f or
tb.e—^eMLe_aey.eeraet!La_lel.et_lLs_ymerL_aca_eelea
aa.y.eal^_ttLe_ce.aagaLeel_leeLe_at_ttie_ru.Le_at_rm
ialLaete—Le__lLtteceat_tcanL_ttLa.t_af __teatinLaeL
m.t.QtaeL=i._ "Estoppel rests on equitable
principles and res judicata rests on maxims
which are taken from the Roman Law", Ibid p.
745. Therefore, the argument that res judicata
is a technical rule and as such is irrelevant
in dealing with petitions under Art. 32 cannot,
be accepted".

(11).... Therefore, if a judgement has been
pronounced by the High Court in a writ petition
filed by a party rejecting his prayer for the
issue of an appropriate writ on the ground
either that he had no fundamental right as
pleaded by him or there has been no
contravention of the right provided or that the
contravention is justified by the Constitution
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itself, it must remain binding between the
parties unless it is attacked by adopting the
procedure prescribed by the Constitution
itself.

£iLaaGu.aGe.^ feyL_,£Gu.clLa_fiil~c.G5iiate.teat._.iu.cl&^i.£tlGn

and the rule of law of justice on which the
Constitution lays so much empahsis. M.

iia.^„Gfe&acYGlJl^ufeiaGfc-1iG-aBg&aL-aal.-.t5.
being amended Qti as^L^a—a.——Ls
e^GLu.aLvLa__aa„_feat.%aea~t.!ie —^aa'i—^tbaLc.
G.riviLa§.i^__aal_La_GQaGLys.LY.a_aY.Llaasa_aaaiJiat_aLL
.ttiG.__i4LGrLd.__.Gt„Lta_a:5£.LataisaGa^_a.ata__aad„_LaaaL
GQjmaa.u.aaGS.aln-

(Emphasis added)

jLi_ On the above question, Shri Sodhi has

submitted that the finding and reliefs claimed in O.A-158/89

and in this case are different and hence the principle of

res judicta will not apply. We are unable to agree with

this contention. O.A. 158/89 was also filed by the same

Association against the respondents and was represented by

S/Shri S-K. Gupta and Raghubir Singh. It is noticed that

Shri S.K. Gupta, then President and Shri Raghubir Singh,

General secretary of the Association had originally filed

the present application while O.A. 158/89 was still

pending. In the earlier application, the Tribunal had noted

that the applicants had filed the application under Section

19 of the Administrative Tribunals Act praying that the AFHQ

Rules, 1968 and all other actions taken in pursuance

thereof, including promotions made thereunder be quashed and

set aside being arbitrary, discriminatory and violative of

Articles 14 and 16 of the Constitution and that the

Stenographers be appointed on 32 posts of Supdts. and

ACSO's falling to their quota from due date with all

consequential benefits. In the present application the

applicants have prayed for a number of reliefs in paragraph

8, which includes reliefs which are similar to those prayed

for in O.A, 158/89. In particular, it may be seen that
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clauses (a), (b) and (c) of paragraph 8 are similar, if not

identical to the prayers in the earlier O.A. From the

perusal of the reliefs prayed for in O.A. 158/89 and the

present application, we are, therefore, satisfied that the

prayers are similar and merely amplifying certain

consequential reliefs in this O.A. does not make it a fresh

cause of action. It cannot be stated that the additional

reliefs prayed for in this application could not have been

raised by the applicants in the previous O.A. In view of

the clear enunciation of law in Oa,rY.aQLl§._Q,a,§.^„L^y^rs,i which

is fully applicable to the facts of this case, we do not

think that it. is necessary to deal with the other cases

referred to by the parties. Having regard to the O.A..

158/89, we are of the view that this application is barred

by the principles of re§, jgdicata.

^2. In O.A. 158/89, the Tribunal had come to the

conclusion that the application was not maintainable having

regard to the provisions of Section .21 of the Administrative

Tribunals Act, 1985 and also that the Tribunal had no

.jurisdiction to entertain the application in respect of a

cause of action which arose prior to 1.11.1982. We

respectfully agree with these conclusions and are also of

the view that both on the grounds of limitation and

jurisdiction the reliefs claimed in this application from

1968 onwards, are not maintainable. At the time of hearing,

there was a faint submission made by Shri Sodhi that they

would be satisfied if the reliefs prayed for are modified to

the extent that they be given the benefits from the date of

filing the O.A but that again is barred by the principles of
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It Is also relevant to note that in para 7 of

Vthe present application, the applicants have submitted
incorrect and misleading tacts for which also this
application is liable to be dismissed. O.A. 158/89 was

j 1o 1989 but even when that O.A-dismisseid by order dated lU- -

was pending, the same applicants have filed the present
application on 7.2.1989. This clearly shows that the
applicants have filed successive applications and at the
same time they have tried to mislead the Tribunal by
categorically stating that "they have not previously filed
any application, writ or suit regarding the matter in
respect of which this application has been made before any
other authority eii-aay._atbiet-aea£ti et_tli6-IciiMia€l._aa<l„aec.
any au,£h_aEciliaatiea^ et—au.lt—ta-Eeadiaa

(.mphasis added,. The applicants have

not come with clean hands to this court and. therefore, they
are not entitled to any relief- In Welcome Hotel and Ore.
Vs. State of Andhra Pradesh and Ors. (1983C4)SCC P-575),
the supreme Court has held that suppression of a material
fact by the petitioners who had obtained an -t.tay
order would disentitle the petitioners from obtaining any

relief at the hands of the Court- That petition was finally
dismissed with costs- (See also V.K. Kathuria Vs. State

of Haryana with connected cases (1983(3) SCC 333) and the
judgement of this Tribunal in Mahabal Ram Vs. Union of
India &Ors. (1994(27)(ATC 20)- Therefore, on this ground

also, this application is liable to be dismissed with costs-

Shri Sodhi has very vehemently argued that heavy costs may

be imposed against the respondents and in their favour-

However, we are of the view that having regard to the

applicants" own actions as referred to above, it would be in
the fitness of things to impose costs against them.
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,4. on merits the applicants have contended that
the 1976 aniendnents have not been issued by the «overna,ent
of India being the competent authority and these provisions
are discriminatory and there are no provisions for
promotions to hCSO. Shri Sodhi has also submitted that the
IDCE «hich has been existing in the civil side from 1964 has
not been provided in the Rules applicable to the applicants.

^ ya, ciiibmitted that these rules are not fairHe has, therefore, suDmit-xiea

and reasonable (State of UP «,d Pnr. Ve- Ram Sepal ShuKla
(hlR 1981 SC 1041) and their legitimate claims against the
government should not be denied by technical pleas (S.M.
Bhatl VS. union of India (1989 (11) hTC 722). The

+-h<»ir reoly have stated that initiallyrespondents in their repiy

stenographers «ere inducted against every 25th vacancy in
the grade of hCSO. hfter the amendment of the ftFHQ Civil
service Rules in 1976 a provision «as made for induction of
Stenographers against every 25th vacancy in the grade of CSO
in lieu of the earlier provision of their induction in ACSO
grade. They have stated that this amendment «as
necessitated on account of the reorganisation of the CSSS
m.e.f. 1.8.1969. They have given the Selection Grade
Stenographers the same pay scale as that of Section
Officers. They have submitted that the selection grade

^ ei 1 i (11 h1 alonQ with Section Officers fo(officers were made eligible aiong w.j.1-1.

iiev4«r- <5#=.rTf>taries in the Central Secretariatpromotion as Under oect etat les j-h

Service (CSS). In the reorganised cadre of AFHQ. all the
then existing posts of Stenographers Grade-I were converted
into posts of selection grade in the same pay scale as those
of ACSOs of the AFHQ Civil service. They have, therefore,
submitted that they had amended the AFHQ Rules in 1976 which
has also been done In accordance with the request made by
the Association in September, 1970 (Annexure R-1). They



--14-

have accordingly submitted that the amendments made in the

AFHQ Rules notified in 1976 were neither arbitrary nor

unilaterlly done as alleged by the applicants. Our

attention has also been drawn to the letter from the

Association dated 19.11.1985 in which, they have inter alia

stated that the Association agrees to the filling up of

vacancies of ACSO accruing to Stenographers during the

period 12.6.1976 to 30.9.1984 as per the updated formula.

In view of the fact that when the AFHQ rules

were amended in 1976 which have been agreed to by the

Association at that time, we see no good ground to hold that

the amendments are either arbitrary, discriminatory^ or

illegal and against the interests of the applicants.

Besides^by their own earlier action the Association is

estopped from raising this plea at this stage. The

submissions of the applicants to the contrary are

accordingly rejected.

15. The further contention of the applicants that

the relevant rules, including the amendment Rules have not

been issued with the approval of the competent authority

i.e. the Government of India is also without any basis as

these have been notified in the Gazette and/or have been

framed in exercise of the powers conferred by the proviso to

Article 309 of the Constitution. In Halikarjuna Rao Vs.

State of A.P & Ors. (JT 1990 (Vol.Ill) SC). the Supreme

Court has held:

A

...The High Courts or the Administrative
Tribunals cannot issue a mandate to the State
Government to legislate under Article 309 of the
Constitution of India. The Courts cannot usurp
the functions assigned to the executive under
the Constitution and cannot even indirectly
require the executive to exercise its rule
making power in any manner. The courts cannot
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assume to itself a supervisory role ^er the
rule making power of the executive under Article
309 of the Constitution of India -

In this case, it was held that the A.P.

Administrative Tribunal in the judgement under appeal had
transgressed its limits in issuing the impugned directions

to the State Government and that judgement was set aside.

Another argument which was very vehemently

argued by Shri Sodhi on behalf of the applicants was
regarding the comments of a Committee set up by the Ministry

of Defence on the grievance of the Association. He has

stressed on certain portions of the note of the Under

Secretay dated 17.9.1996 in which it has been stated that

during the course of examination of Associations'
application he had raised a query whether the office of CAO

i.e. Respondent 3, had obtained the RRM's approval for the

1976 amendments. Based on this query, Shri Sodhi had very

vehemently submitted that the 1976 amendment Rules had, in

fact, not received the necessary approval of the

Minister-in-Charge and, therefore, had not been notified by

the competent authority. Hi>«i

" subsequently the amendment Rules of 1976 have been

notified in the Gazette by SRO 176 in exercise of the powers

conferred under Article 309 of the Constitution. In the

facts and circumstances, we see no infirmity or illegality

in the same on this ground.

17. Apart from this, the challenge to the

promotions made in accordance with these Rules at this stage

by the applicants, which itself has also been done in

furtherance of their own earlier request, cannot be

entertained which will affect a large number of persons who
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teave not been impleaded. The applicants had contended that

the other affected parties would be willing to be governed

by the decision in this case, as they were members of the

Association. We find no merit in this argument as the

affected paties have acquired vested rights and they are

necessary parties. In the circumstances of the case, the

objection raised by the respondents of non-joinder of

necessary parties is justified and on this ground also this

application is liable to be dismissed.

18. Based on the Explanatory Memo to AFHQ Rules,

1970, mentioned in Para 3 above, the applicants very

strenuously argued that since whatever amendments in the

conditions of service, applicable to Stenographers in the

civil side had to apply 'to the

Stenographers under the AFHQ Rules which have not been done,

this is bad in law. In a recent judgement in Mariyappa &

Ors. Vs. State of Karnataka & Ors. (JT 1998(1) SC 741),

the Supreme Court has, dealing with the meaning of the word

mutatis mutandis" quoted with approval the earlier-

judgement of the Court in M/s Ashok Service Centre Vs.

State of Orissa (1983 (2) SCC 82) wherein it was stated by

Venkataramiah, J (as he then was) as under:

Earl Jowitt's The Dictionary of English Law
(1959) defines IcatLtatia—fay.taa<iia„„a§.__teiittL
agL££&aac:y:__£!iaafla§. ia_J2aiata_ia_datalI.._!iiaaaiaa
that,—!iiatta!ia„fiL„thlaaa_aca. aatiaLal.lii_th(6_aa(!iaj^
feu.t™„tQ.„he._ai.te.!iagl_tthaa„ae.fcfea.aaD6«. as to names,
offices and the like £?aLteaaiQa_ftt-aa_aacIiaL

—®i^tatl.|._jnu,taa^ila„ta„a_Iatac_ac.t*.Jht:iafla._tti
tha—i.slaa_at„a€la^tatlGaa-_ but so for only as it
is necessary for the purpose, making an change
without altering the essential nature of the
things changed au.feie.£t„Qit_£Gy.Laa__tQ„..asar
i2LaYi,§.i.Gaa„(aagla_.ia„tha_Iatat:„ei£tla_

It was further held:
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If, therefore, the words "mutatis mutandis'
V merely permit the application of the Central

Act, 1894 (Land Acquisition Act, 1894J (as
modified^ by Karnataka Act, 1961) (Karnataka
Acquisition of Land for House Sites Act, 1972)
with necessary changes and without altering the
essential nature of the thing changed then tllg.
s.a.Ll_jir|.aQ.mLe.—Ls. afie.LLc.afe.L§.„te_„ttie„xe)CLtra.L

kL„„12:72.__wi.ttL tfcie
mmlme;it§.__liLQLyja!it_abay.t_by.„ttig._K§.raat^Ka_A&t».196.1,. '̂-l^^^^tQLC§.,.__thS.„__S.Qjrj.t§atLQfl__t«.r„„.^th§.
aae.a.LLa;it—ttLa.t_§iLfe,§:'e.9u.eat !£!iiiiaes.jM.d§,„Lrx_.„t£'g.
Q.&atr§.L aQ.t__s.f —197i„„aLt,Q. a§.t Lata ^ttie
HaDi^ta!ii.„^at^„1972.,^„Q.aaaot_fe,g.„a.Q.c,e&te.dl,___That
question again depends upon whether the Central
Act, 1894 has been "incorporated" into the
Karnataka Act, 1972 or falls within the
exceptions to the said principle or whether
Section 5 is to be treated as a piece of
"referential legislation"."

(emphasis added)

Having regard to the meaning of the phrase

BLatlLtis. aiyJt,5Uld.Ll.L as explained lucidly by the Hon 'ble

Supreme Court in the aforesaid cases, the contentions of the

applicants cannot be accepted. Their argument that

subsequent changes made in the CSSS Rules after 1970, should
have also been accordingly incorporated in the AFHQ Rules
without any exception is unacceptable. The principle of
aLU.l^tlS.jILU.tMLd.lsl cannot be taken to mean that every detail

must be the same in the Rules especially after the AFHQ
Rules have been amended by the Rules of 1976, but only that
generally they are the same with such alterations as are
necessary, but subject to express provisions made in the
AFHQ Rules. The fact that the AFHQ Rules hate been amended
In 1976 cannot be ignored while dealing with the claims of
the applicants, as these are exDre-<t •^ cire express provisions in the later-
statutory Rules. Therefore +-h«inererore, the contention of the
applicants that the npwn d. tthe AFHQ Rules must be amended 'mutatis

with the CSSS Rules has no merit and is rejected.
However, it is open to the respondents to examine the claims
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of the Association for amendments in the AFHQ Rules, keeping

in view the service conditions in other similar services of

the Government in accordance with law.

20. In the result, for the reasons given above,

this application fails and is accordingly dismissed. In the

circusmtances of the case, the applicants shall pay cost of

Rs.2000/- (two thousand only) in favour of the Respondents,

who shall pay the same to the CAT Bar Association for Legal

Aid purposes.

(K. Muthukumar) (Smt. Lakshmi Swaminathan)
MemberCA) Member(J)

" SRD'


