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,Exemination (pubilished Sn the Cazette of Tedis, Extracrdinary, ||

42;Part 1 Section, dated Decemoes 17, 1966) is chellynged in thess

. EI B S

. 62 g§19§m§-Qgp;ic;i;ing.,m-lg) o

The princip.l_quution raised in these D.As
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is that the provloo placed restrictions on the ' applicants

to bottor their chancos through oubaoquant Civil Servicoo
gExamination (C.S. E ) and tequires thom to resign from service,
if they had succeeded in any previcus .xamination and allotted
any service or wers undargoing training. The applicants have
taken the stand that the abovs rastrictions are hit by the
provisions o;.Ar£1c10,14 of the.tonstitﬁtion=and~ar§ contrary
t& lav, Andﬁhor plea raised 1§“that the number of QttaNpts
permitted to SC/ST candidate has also been restricted which

448 riot' there earlier, The validity of the second provisoc to

Rule 4 has alao beenchallcngad on tha ground that it is ultravires

" of*the provision of Article 312 of the Constitution of India and
SRR R . AR R A S

has .not. boan made sftar complying with the recuirements of the

k) NH‘»

said-provxaion. In othoz words, the applicants® main grievance

T "?:*’v‘-w.?'“'x kit v
- f& that’ undui’restrictinns have been placed on their improving

~-bheir carser prodﬁucts by appearing and qualifying in future

oxamination&

e

The common prayar to be found in almost all the 62

“U.As is for declat&ng the second proviso to Rule 4 of the C,.S.E,
" as illcgal and void and violativa of Articles 14 and 16 of the

.z Comstitution of Indie, The second prayer seeks a declaration

that thc insiutancs by tha rospondsnta that tho applicants should

~ 4

forego any righta to highor/buéter omployment wvhich they may

- seeurs’ pursuant to ihb’risuiis*br*th%*tlé.t;‘1saa, is illegal.

' The third prayér seeks'a declaration that the applicants should

be permitted to join the probationary trainihg Potthuith. The

\‘\

last praysr sought was to permit the applicants to sft in the

¢
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- onsuing sxamination, T .

All thess 62,0.As havs been filed in 1989, 43 D.As
have been filed before the Principal fisnch., Rest of them

have come on transfer from the Patna, Allahabad, Chandigarh,

et

Jabalpur, Hyderabad, Jodhpur, Ernakulam and Guwahatl Benches of |

the Tribunal, The applicants appeared in the 1987 C.S.E and

were successful and have been allotted Central Services in

Group 'A', Almost -all of them took the Preliminary Examination |

for the year 1988 C.S.E. and soms had also taken final

examination of 1988, They wers auwaiting a call for joining

“training when they received & communication dated 30th August,
' 1988.by the Governmsnt of'Ihdia:odaking sore information and
-placing certain conditions before they were admitted to the

- training. They wers dirscted sither to' obtafr permission to

abstain from training and join the training with the next batch

and lose seniority in their own Batth and,sscondly, they could

" undertake the next C.S.E, of 1980 after resigning from the _

ssrvice to which they had slrsady bssn allocated as per C,S.E.

1987, It was at this stage that the applicants approached ths
"Benches of the Tribunal at various places and sought rsliefs

" mentioned above and'alsorabged~fbr"lntirih-oidcrb so that

their position may bs safeguarded and also permitted to join

" the treining besides appsaring in the 1968 Mein Examination

oA

-2 .. 4e have heard s nuﬂb.b”dfi1¢arnod’counsollnpplaring

" por the parties at length. They include. Shri M.Chandsrsekharan,

shri Madhav Panikkar, Shri A.K.Sikri, Shri Ramji Srinivasaen,

Mrs, C.M, Chopra, Shri Salmen Khurshid, Shri A.K.Behera, Shri
| .
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D.K. Sinha, Shri S.$, Tewari, Shri Jog Singh. . They  \\
appeared for the applicants, On behalf of the rsspondents,
shri P.H. Ramchandani, Sr. Counsel appsared,

‘' We have treated the case of SHRI ALOK KUMAR Vs,

UNION OF INDIA & CORS. (C.A. Yc.206/89) as the leading case,

«this judgment will govern all these sixty-two cases,

We nou set out briefly the relesvant facts in the

~case of SHRI ALCK KUFAR Vs, U,0.1, & DRS, Shri Alok Kumar

filed applicaticn forms fcr Preliminary Examination, 1987 in

. qeDecember, 1986, Freliminary Examination was held. by the

(Mnéonsﬂupiic;sexyice;Commission¢&UPS£).in June 1987, Tha

.+ ~=-result-was declared in Juld yy 4887,  The c 0.5‘0 E.(mﬂi ﬂ) was held

.o nz oy the URSC in November,1867. . Interviews took place in

2. vxizeiavAPREL, 1988 and final results;-deaclared by -the UPSC in June,

wwy gy ¥988. The epplicant was selescted fpr appointment to a Central

T ,gﬁﬁiViCQS»QIOUR,Jﬁ'mppst.-;A~qommunicat190-tohthis effect was

3o E

i

;7 sent to th: applicant .on behalf of the Gpvt, of India on

30‘801 988 (A.nnexuvrar- ‘15 t 0 t hev 0 !A e ) . 1 n t his lett er ? t hB

wioponng@pplicant s agtention was drawn to, Rule 4 of the Rules for the

R Y
[y

o

s LeSeke, 1987. 1t was pointed out.that if he intended to appear

in.the £ivil Services (Fain) Examination,. 1988, then in that

- avent, he would .npt. be alloued tp join; the Probationary

-z« Jraiping mlong; with other candidates of 3987: examination,

He would .only be allowed to join-the Probationary Training

ST ggongquipha;hgjcandQQates vho would be appointed on the basis

‘of the C.S5.E., 1988, The letter. alsp,indigcated,that in the

4
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’ .athownpplicant had praysd for an intorin ordor,to join and
rcomplate. the currcnt P:obatinnary Trainino uithout being .

'T?¥§§§Qoqpoiiod to .ign tho undtrtaking oought to bl obtainod from him

o ®

matter of o.niority. he uouid h- placod bolou 311 thl candidates
'uho Jjoin tr-ining uithout postponon.nt No u-s, thor.foro,
_rcquirod to furnish infornation about hi. appoaring in the C.S.E,
1988 ¢to thc concerned cadre controlling authorities, He was g
informed that only on rocoipt of tho above infornation, the
‘concerned cadre controlling authority uill pornit him to abstain
from the Prongtionary Training., 8y lottlr dated 2,1,1989

(Annexure 2 to the Q.A;) » the Joint Director, Eatt'; G (R),

Minjistry of Railuaya (Railuaykaoard) infornnd thn tpplicant of

his selection for appointnont to the Indian Railuay psrsonned

:Sorvico.’v Hn was al.n informod that tho training uill commance
: fron 6.,3,1989 and the applicant should roport for training at
- Railuay Staff 5011093, Vadodara“on 6;3.1989.‘ He was alsc inforsed
‘“‘{;that oncs ho joincd Ptobationary Training along uith 1987 batch,

. he, would not bo oiigibin for considoration for appointnnnt on

=tho basis of cubslquunt CS.E. conductcd by tha UPSC.

- <

Shri Alok Kunar'e caso furthor was that ho did not

_intcnd to. -ppoar in tho noxt C.S E but ha had alrcady appeared

- 4

for the C.S E. 1988 sven bcforo hc rnc.ivod the offar of appoint.

. ment datld 2.1.1989. Ho vas intin-tod that if hc joina the
. Probationary Training nlong uith 1987 batch tho applicant
'.:uouid not be. oligiblo for: conqidoration for appointncnt on the

&?3basiu“of lubs.quont c95050,99ﬂ69°§'§5P¥ th- ypsc,

. Apart from the grounds taken and the reliefs praysd, :

'oubjoct to final orders on this 0. on the vaiidity of the
N




_ge
aforesaid second proviso to Ruls 4 of the C.S.E. Rules, \C}
A;Dieieion'éench jssued on;interimvorder”allouing'the
%appiicant\to join the‘requieite trainingyfor the service to
uhich he has been allocated and elloued the applicant to
sppear in the intervieuw as and uhen he is called by the U.P.S.Co
on the basis of 1988 Examination.

In the reply by ths reSpondents, it was mentioned
that the C.S E, is held ennually by the UPSC in accordance with
the Rules for the C. S E. fremed by the Government for making

‘}Jrecruitment to the I A S.,.I.F.S., I.P.e. and’ central Services
7 troup"A' and GroUp ‘B"- Theﬁallocation of the candidates,
qualifying in the examination to the Varioue “Services is made

by the Department of Pereonnel & Training etrictly in accordance

uith the ranks obtained by them and the preference fcr the

PN i g
d eid et ;v;i

Services indicated by them.” Among the varicis eervicee to

DI P s 3
Phidig gl d ) .

uhich recruitnent is made through this examinatidn, only the

e

I AR. S. and the Central Secretariat Services, Group ‘B! are

controlled by this Department The cadre controlling authorities
for the remeining eervices are other Minietriee/Departmente of
the Govt. of Indie. The rules for the‘Civil'Services Examinat e

ion provide that a candidate appointed to the TAS or the IFS

cannot eppear in the examination agein. A dandidate approved

»t‘for appointment to the 1P .S, could only be considered fer
T.8.5., 1.F.5. and Central Services Group' 'A' inithe next C.S&
‘igLikeuise ell thoee candidates approved for appointment to any
'{Centrel'Servicee,-CroUp 'A' would be tonsidsred for I.A.S.,
1. ?"s and'f.th; anly, Tt was noticed that the: probationers

usre: peglecting their. training in the training institutions,
They wers devoting time and attention tc' the preparation

of the next C.5.E. and not to the  training. 1f such
e candidate did not succeed in the next C.S5.E., he would

&
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.. . Report had also.recommended that "The:Committes.would like to

_ spend:his tios and enargy in preparation for seappesring at

/{g | }
\}ﬁ\ | “10- (i;/)

. not_be properly squipped for ths servics to which he was '’

.appointed .as he.had neglectsd the training. Even 'uhen he
qualified, he would lesave the service :in.\uhl'ch he vas a
probationsr and go to .another ser¥ice. 1t would bs a loss to
the service for which he had received training initially,

The Government of India spent substantial amount.for training.

Group 'A! Services are the highest paid ssrvices in

- the country, UWhen the candidates who ‘qualify for ‘sppointment

to Group 'A! Services are permitted to improve their prospects

further by allowing them to' take one mors chance ‘ir the

- sxamination, the wacancies sarmarked for them in thes examination

... in which they qualify '-go:-absggings ‘It vas: statad that a poor

;:puntcy lika India,- faced with: acuts unemployment jproblem, could

Q; A1l afford: guch otate of affairs., :It:was, thhrif'oﬂ thought

that .ny reasonable: restriction uhich the: demht imposes in

. their case and which is _inp the larget: public interest would be

.Justified, The National Rolice:Academy, Hyderabad" had repozted

‘to.the Ministry of Home Affairs that.candidates appointed to the

. Indian.police Service who wers desirous. of taking: the next

.£eS,E. did .not give any sttention.to the: training imparted to
Parliament (1985-86)
them, .The.Estimates Committes of the [ . in théir Thirteenth

- point out that thl Kathari Committes in psra . 3,60 6% their ;

. -repart wg&nﬁ;ﬂ;;;m&t o ele think-it Arong ‘:bhit".'; tm “YEPrYy firc£ f
et :ﬁhiﬁ-ﬂ & young -parson.should .da in:entering:public . esrvices 1is E
to dgpora - -his obligation to the: service ‘covicernsd » and instead §

}

the UPSC sxamination to improve his pronpictc. This ssts @ bad
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-ixanplo and should bs discourged.,® The Committse suggested that
this may be limited to only one chance after a person enters a

" Civil Services. Consequently, after considering this matter, a
meeting of all the cadre controlling'aUthoriticg vas convaned
by/thc r.spondant and after a consensus, it was decided that
all those candidates who wers desirous of t#king'tho subssquant
CeS.E. ;hall”bc pornitted\to abstain from the Probationa;y
Training and the Rule 4 of the Rules for the C,S.ES 1987 and |

4988 was amendsd, This Rule gave the candidate a chance to

.13ain the service to which he is allocated on the basis of the

. pravious examination or the service to which ‘he is allocated,

on the basis of the next examination., The question of his
.Joining the servics arises only after the results of the next

_sxamination are’ announcaed’,. Thus, after the second sxamination,

. he-would be:able to join the training along with candidates of

-the latter batch, .In the impugned lettsr, the applicants were

v -informed of the sservices to which they wers tentatively allocated,

- .They were also informed that the offer of appointment would be

‘issued by the cadre controlling authorities of the services
to uhich thcy are finally allotted, Attention of the candidates

vas. alao 1nv1tod to Rule 4 of the C.S.,E. Rules, 1988, The

. -candidates were informed that ‘in terms of this ‘Ruie, if they

- intend to-appear.in -the Civil Services ‘(Main) Examination, 1988,
they would not be allowsd to:join: probationary training along

. with other candidat-s who have qualified in the lxauination
h3ld 4n 1387, The cadre controlling authorities wise aiso

requested to eclearly point out to the candidates that once a

Tt <
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. candidats joins the service, he shall not be sligible for

A

- fiﬁeééﬁiiaig;iibég;béjiﬁﬁbinénqnfééhfthiib-sio of subssquent
‘ .,Aftpirthov abovs’ i-bp‘]_.‘yf ofth- i‘,épondonts, various arguments
,réisod b)'v‘th'ov apélléaﬁt?igiori}l’s»ojg.:iing dealt with but ;n do
| ;ﬁot cons1dpr.1£ n.#pé;ar9 a§fthis @i?go to refer to the same,

" A '-rojo;n;!o-’r t‘o_"thp rop"'liy‘ of the respondents uwas alsoc

Ctiled,
Before ve procied to thi contentions raissd by the

learnsd counsel for the applicants in thess 0.As, it will))e

AAAAA

" necessary for propsr appracistion to quote the provisions of

2R ‘relevant i“'l“ﬁ;és’ issued urider 'Notification dated 13,12.19686:~

® PINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND
| PENSIONS (pepartment of Personnel & Training)
“ioiicastiicon - New-Delhi ,.the A3th December, 1986,

" S ::uatr,;!s;scﬂtxgu

NSRS I N B D O T “94-139‘!5@155'“5 (1)- The Rules for a
Competitive sxamination-Civil Services Examinatione
L bamied s oo, oto,be-held by the Union public Servics Comrission
Giwiipc.e oo 4m.1987 for the purpbseoffilling vacancies in the
P A N R ,‘follouprLSQ;yiggs{pogtg ars, with the concurrence
ml oesouno of the Ministries concernsd and the Comptroller and
.. - -Auditor General of India in respect of the Indian_
Audit and Accounts Service, published for general
informationste_

C(8) o T Grxvasa) o xmocnoo

"% -Ryle 4,  Every candidats appesaring at the
- examination, Uho' is otheruise sligible, shall
be permitted three sttempte at thes sxamination,
irrsspective of the number of attempts he has
alrsady availed of at ths IAS etc,. Examination
L - held in previous ysars, The restriction shall
e 0T be effective frow the Livil: Services Examipation.
TR T Thigld in 19797 Kny ‘ettemptel made at the Civil
checen s L i gervices (Preliminsry) ‘Exemination held in 1979
j‘f;,if”“‘j“““”ﬁh@foﬁ!h;dﬁ“ﬁ&ilfﬁgyﬂtﬁiaﬂittonpt: for this purposss
c:lani L. i .Prowided that this Eestriction on the nusber
of attempts will not apply: in the cass of Scheduled
Casbes and Schedulsd Tribes candidates who ars
heoatoyne oo - otherwise eligibles, . . |
S o lonT o Provided further ‘that a candidate who on
> " 'the basis of ‘the result of the previous Civil
o = Services Exsminatien; ‘had ‘been allocated to the
L5711 4P 8 ¢ 'or CEntral Services, Group ‘A’ but who
7. ‘gxpressed 'his “intention to eppear in the next

iy BT
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to the IAS/IFS after the preliminary

" - B,

\

- Civll SOrvicoa Hain Exaulnatlon for competing

for TeA.Sey 1oFeSs, 1.PeS. or Contral Services
Group ‘A and who Oas ‘permitted to abstain from the
probationary training in order to so appear,
shall bs eligible to do so, subject to the
provisions of Rule 17, 1If the candidate is
allocated to service on the basis of the naxt
" Civil Services Main Examination he shall join
sither that Service or the Service to which
"he was allocated on the basis of the previous
Civil Services Examinations failing which his
allocation to the service based on ons or both
sxaminations, as the cass may bs, shall stand

. cancelled andk notwithstanding any thing
v

contained in Rule B8, such candidate who accepts

.allecstion to Service and is appointed to

the service shall not be eligible to appear
again in the Civil Services Examination unless

he first rosign from the Servics,

NOTE:=- ,
1. An lttonpt at a prolim;nary examination
~ shall be desmed to be an attempt at the
- Examimation,
- 24 . I a candidate actually appsars in any

one paper in the preliminary Examination
.. he_shall be desmed to have made an attempt
‘_~;;at the oxamination. )

:soiﬂgwuuotaithatanding ‘the disqualification/

- "cancellation of candidaturs, the fact of
" appearance of the candidate ‘at the
, oxanination uill count as an attempt,

- lanle 6 &'. A candidato nust have attained the

"age of yoars ‘and must not have attained

- the age of- 26 years on the st August, 1987, 1.-.
he’ misst have'bsen born not earlier than 2nd’
vAugust 1961 and not lat.r than Ist August, 1966,

‘Rule 6 ib). ‘ Tho uppcr ago limit prescribed
"above will be- rélaxables-

5. {4) .. upto.a naxinun of five ysars if a
:«'~cnndidato bslongs to a. Sehcdulod Caste or a
- Sgheduled Tribe,.

i(ix).to (x13). -Oaxit.o.

ule oandidat. who is appointed to the
n icn Adn&aidratluo Service or the Indian

: ?Lféfprnign Servics. on the rasults of an sarlier
... 1 Examination befors tha commancement of this

examination and continuas to be a member of

ffi ~that ‘service Will ‘not be oliglblu to compste
T et thia txamination. ~

In cass a candidatn has been ngpointcd
xaminat ion

- of this examination, but before the Main Examination
~of this smxeminaticn 2nd hefshe continues to be e

member af that. ssrvice, hs/she shall also not be
oligible to appear:in. tho Main examination of
this sxamination notwithstanding that he/she has
qualifisd in ths Preliminary Examination,

8
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\\ Alsoc provided ‘that if a candidate is

appointed . to IAS/IFS after the commencsment: of ,

" the Mein Exemination but before the result !

thersof and continuss to be a member of that |

service, he/she shall not be considered for !

: :polntlont to any ssrvice/post on the basis of {

results of this examination, ;

%glg_}% The decision of the Commission as to ;
he eligibility or otheruise of a candidate for ‘
admiesion to ths examination shall be final,

Rule 17, Due consideration will be given at
e time of making appointments on the results

of the examination to the preferences expresssd
by a candidate for various services at the time
of his application. The appointment to various
services will also bs governed by ths Rules/
Regulations in force as applicable to the
respective Services at the time of appointment:

Provided that a candidate who has been
approved for appointment to Indian Police Sorvi*o/
Central Service, Group ‘'A' mentioned in Col,2 ®
bslow on the results of an earlier examination
will be considered only for appointment in

- services mentioned against that esrvice in col,.3
below on the results of this QXamination.

A

sl. Servxce to ‘which Service for which

No, ‘approved.for = . . .. ..  eligible to compets.
gggg;ntmeng.

1. Indian policc Servica ‘ 'I;h.s., I1.FeS., and
. U Central Services,

{ ‘ - Group ‘A',
2. Bonttal sgrwic-s . 1.R.5., 1.F.S. and
Gl.‘OUp . _ » e I.P.Se

N

»
S e Provid.d furthsr that a candidate who
is appointed to a Central Service, Group 'B!
on the results of ‘an.sarlier examination will
be considered only for sppointment to I.A.S.'
. TeFeSefIoPeS. and Central Services, Group LN

;\;,;oﬁo noro:itiﬁ‘n‘qddjtd be clearly understood before

o ;uemptocqed;tu:thor, The expression ®1987 batch® means the

e -

' ”*ﬁitcﬁ”dr”éaﬁdidéﬁﬁiﬁﬁhéﬁuori successful in;ths result doclurod !

in 1987, The candidat-s, who in pursuancn-to the advcrtiacnont,,

B A A ]

aado -pplication 1n Docembor, 1985 to appear in the Preliminary

1n Juno, 1985 thl ﬂnin Exumination in Nov.mbor, 1986 and
vieiaer thngantorviou in April 1987, and uhooc rcaults were doclarou by

“the UPSC in Zlau, 1987, are. the mccusful candidates of 19867
bateh., Similarly, the 1988 batch. vould, be oi those whoss

, *MW%;; B R L TSl A T
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results were daclarad by the UPSC in 1988, Their prelims wvere

held 1n.3une, 1987 and the Main Examination held in November,
1987 and the intervieus took place in April, 1988 and the

resulgs were declared in June, 1987, Likeuwise for 1989

P S

_and .1990 Batches.

e

‘;Ue have heard learned counsel for the applicants,

who have raised various arguments in support of their cases.

* TR x
v A - . i ) ) . - ) . .
. .oitasy- We have formulated the following points for censideration
SR : ' . - N

Tioti oand decigien in these casest '
R R whether the an.prQVLSO tc Rule 4 of the

T G S.E. Rules, 1986 (Publlshed 1n the Gazette of India dated

13 12.1986) 15 ln\lalld e

BINI

~’5W.amf(i) as it puts an unnecessary embargo restricting the

candidates who were seeking to improve their
position vig=a-vis their career in government

sexvice, and .

'y

| (ii) as the said prov1so travels beyond the provision
kﬂ“‘"wifiqﬁ/ P ito vhich 1t 1s a proviso.

st A . .,"’ ey

~

\‘T:‘B:"Uhéfﬁer'the‘provisd to C.S.E. Rule 17 is
. invalld as 1t places unuarranted restrictions on candidates,
muho were seeklng to 1mproue thelr p051tion vis=-a-vis their
)career as those"éll@céted to*Centra1~Sérv1ces, Grcup ‘A
“are pct entitled to-get-iallocation.to any ather Service in

o tin gt Q:Q‘:"P:“A’_ 7

il e 2., Uhether the second prOV1so to Rule 4 empouvers
(‘the respondents to issue the le ter Anﬁéi;;§“1 dated
MSO.B 1988 restralnlng the Candldate of the 9987 Batch
"dllobated to a'baftichldr“abrviceﬁfrﬁmﬁjoining training

“.ﬁuith'his‘batchm@tes~uho do not. intend to sit in the

.

énsuihg CeSeEe?’ -7 ¢ . el n

!



3. Vhether the 2nd proviso to Rule 4, smpowsrs the
rogpondpnto toliqouoktho impugned loitor Annexure 2 dated
i.1.i§é§‘i§a£r;iﬁih9 th;:ioi;di;a cah&idato from being
considered |11§ib10vf6§ sppointment on the basis of

subsequent C.S.E, if once he joined probationary

training along with his 1987 Batchmatesl

4, Uhether ths provisions of Art. 14 and 16 of the

Constitution are violated by depriving the 1987 Batch

~candidates from seeking further opportunity to bstter

their carser uhich providses. for 3 attempts to each ¥

- candidate to better their chances in their service career?

-

S. 1"'”Uhcthhr fhcfd51§ iﬁ*fhﬁid£bus”diet1nption between
| h’%hb'ahtcﬁQsTUf”fﬁﬁﬁf&éteiwbr:Gtoup”'k"Servicc and

" Group ‘b"sirﬁiéi;“ilﬁct"tﬁc'1ittir'hii not placed under
‘ ﬁvnnyﬁﬁﬁﬁarﬁd 1iks the successful andidates in Group ‘At

- Service? N CUTNEE e

6 Whether: tliére is any hostile discrimination »

betuvsen General candidates and the candidates belonging

" to Scheduled Castes & Scheduled Tribea (SC & ST in brief)
‘in ths number of opportunities to be availed by candidates
' belonging to Group °*A! services? . - |
7.  VUhether the rights given to S.C. & S.T, candidates
under Rule 4 has bsen tukqn 'q3¥;§%_§2’.2“d proviso to

'Rule 4, and is it permissible in lav?

B¢ Whether the C,S5,E, Rules wers required to bs made

under Art . 312 of ths Constitution? 1f so, whether the

C.S.E. Rules ars made in accordance with the schems

"' envisaged in Art. 3127 Uhat is the effect?

8
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Points1 A (1)

V9. Uhethot the C.S.E."Rulo., 1986 ars made in

.. not relsvant, and some distinguishable, UWe will

@ |

éxarciae of Executive pohars of the Union under Art, 73

of the Constitution? 1If so, its effect 7

A number of cases wers cited, some relevant, some

-

refor to them wherevesr necessary.

o <
F o
/
Tl
jua
a0
e Tt Iy
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‘ R

“of tha*?hﬁ»p&dviao'to«ﬂule 4. of the C.S5.E. Rules, 1986
. unnecessary embargo.restricting the candidates who were
;Q:F;Q.;pg?qpvarnmanglqaqvgqg! aqdﬁ;pxpa;g}ﬁula:, those whe
. " allocated to Group %A% sarvice, The other facst of the

! of~5rt.i¢@mandi16aOFAthaaConstitution'or India inasmuch as

-~ those who have been sslected and allocated in Group 'B?

" slibsequsént ‘examinations to better their prospects. The

o ﬁfgéﬁ¥id£idn casts upon those who have besn successful in the

troup 'A' Service. They have also claimed that

-‘le now take up the wain question about the validity

of the 2nd provisc to C.S.E. Rules, 1986. The validity
-is challenged mainly on the. ground that it puts an

sapking to imprave their positian vis-a-vis their career

have succeeded in a previous Examination and have besn

argument is that there is an infringement of the provisions

Service are under he such impediment and can sit in the

C.S.E. of the previous yaaf and have been allocated to




3”V;csndiﬁi%nfﬁhﬁ“iécﬁﬁtséillbbétibn to a Ssrvice and : - .

:ervic..

l

‘rcstriction nou_put by the 2nd provisd takes avay that

P | | S
e /Z%§9

- :Rule 4 oclearly stipulates granting of thres chances'to

each candidate to appsar in the C.S.E. and the | i

right, It has also been urged that the S ofSeTe

from
candidates do not suffer/any such embargo in viev of

_1st proviso to Rule 4, On behalf of the S.C./S.T.

candidates it was urged that the 2nd proviso takes avay
what has. been granted bi‘%it proviso, and they are also

restricted from nppcaring in futuro C.S.Es if they have

-

qualificd and ullocated to GrOUp "]y oorvico.

»
Qm«;¢

Apart fron thls, thothir line of arguwment has

been raisad that T Y passible for a’ candidato to seek

CTye » LS

‘i.loavo to abataan fron probationary training in order to

el PR
.4 Gl n N

appsar in the noxt C.S.E.y Hl shall bs sligible to do

i se subjoct to provisions of Rule 17. :2hd proviso layo
: dopnfthqt’if thejqj@de@tqfgo;§1locatiafto service on the

-~ ‘basis of tho-noxt;ﬁivilv&urv&qih Main Ekamination he &

ahall join either that Scrvice or thuVSOrvicc to which

\

»he vas allocatcd on tho basis 6! thc previous Civil
- Services Examinationa fniling uhich his allocation to the

: service based on ane or both examinations, as the cass may

be, shall stand cancelled, Ancther embargo is that such

gl

io,qppointog*to thl olrvigl ahall not be oliglblo to appoari

£

ngain 1n tho c S E. unloas ho firot r.aigns from that

=
*
z
i
*

‘h M

wueiil Igt 4 necsssaty to have a cl.aifld.a of what is
\n s

gbant‘by Group 'A' ond Gnnup ‘B' Bcrvico. A conblnod




& - .- /@:/}

S ' C.S.E. s held avery ysar for ths purposs of fillinmg
'up vacanciss in 2 Services. Apart from ths Indian |
Adhlnibtraiiv.usntvica, the Indian Forsign Servics,
The Indian Police Servies, the 16 other Services are
classified in Group *A', viz.j
"(iv)  The Indian P&T Accounts and Finance Service;
(v) 7 The Indian Audit and Accounts Service;
(vi)  The Indian Customs and Central Excise Service;
(vi1)  the Indian Defence Accounts Service;
g  (viig) The Indién Revenus Service;
(ix) The Indian Ordance Factories Servics,
jome + .. (Asstt. Manager-Non-Technical) .
o+ ows o (X) The Indian peswlservice;
‘(¥§) The Indian Civil Accounts Serviceg
| rlﬁi‘wﬁ‘win a déy Tréffib‘?aré ce;
(x31)  The Indian Rail Servi
7T (x414)  the Indian Railuay Accounts Service; .
SE: S €1 1) I ‘The Indian Railway Personnel Service;
| .(xY)_‘gﬁPP$t3~Qf Assistant Sscurity Officer,
in'ﬂailﬁay Protection service;
o w0 {xed) The  1ndidn Defence Estates Service;
(xvii) The Indian Information Service, Junior Grade;
. (xviii) The Central Trade Service (Grade III);
(xix) The‘pdété 6? AssisfahEICoﬁméndént in the
" Central Industrial Sesurity Forcej
In Group *BY Service, thers wers 10 Services
in Notification dated 13,12,1986 viz,
(1) The Central Secretariat Service. (Section
Oofficers® Grade) .} i
o (44) The' Ralluays Board Secrstariat Service
(Section Officer's Grade)y
(411)  the Armed Forces Headquarters Civil
Service (Assistance Civilian Staff Officer's
= | Grade) e
o “‘\‘ﬁ;‘%{g“’) ~ The Customs® Appraissrs Services
V;wlﬁ) - The Dolhi,ond,Andaman.aqq Nicobar Islands ;
! S o |

Civil Service,;: @
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i grdup 188 pre the Tesults: of an sarlier examination

206 (q,y |
(vi) The Goa, Daman and Diu Civil Service;

- {v11) The Delni and Andaman and Nicobar )
‘1slanids Pslice ‘Service; - .

“(V11£)”IhowPondich.rtycPoliao;SOrvic.;
(1x) -The Goa, Daman and Diu Polics Service;

e S e

(x) Posts of Assistant Commandant in the
~ Central Industrial Security Foroce,

- In the subssquent Notification issuad on

17.12,1988, the total number of Services in Group *A*

“have bsen increased to 16 apart from the I.A.S,,
the 1,f.S, and the 1.P,S. Thers is change in Group '8!

Service from the initial 10 services now reduced to

%7 The Goa, Deman and Diu Civil Service, The Goa Daman

. P
~ind'DiuﬁPbIt&dﬁshrxieq,xlnduthl;Pgnq&gherry Police Service

' “'have beswideleted, . The post ‘of Assistant Commandant

e
wioouby

TR RSy and TP 80 - Tha sescond: proviso to Rule 17 providosi

¢ psen épproved: for sppointment in the. ' Central Services i

’”f%hﬁtﬂiﬁhindtdito,uhnita?appptntﬂdxtong Central Service ,

:&ﬁtdup%ﬂ§!ﬁ1n7thlm£lﬁfralgIMMuQ&rigkzﬁqcurity force has

% now been put iin: Group'A' -Service, . i:

2 iN perusal-of Rule 17:is nacessary at thib

“#tads . ‘Rule 17fpladistlﬂ embargo inaamuch as any one

approved for
‘who has beenfappointemt in the.Indian.police Service, «

- ‘Group. 'A' on-the :result of an sarlisr examination will

eligible
‘“ohly be considersd/ to sompsts . in the 1.A.S., 1.F.S,

‘“and: Central $srvices, Group 'A'  on. ths result of the

" snsuing examination,  Siwilarly, gny;pahdidatc vwho has

i

'sroupi‘k' service will> only be sligible to compste in 1.4.S

R L T U,

H
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will be considersd only. for sppointment to 1.A.3.,

1.FeSey I.PeS. and Central Services, Group 'A',




e 2.y

It will ;huo'bo'opqﬁfgh-t”grj,;cinaiu.t- has been as a

result of the sarlier examination allocated to Indian

" ‘Police Service, he can bs appointed to the IAS, IFS and ..

Central Services, Group 'A' if he succeeds in the

snsuing sxamination's ‘8.  Similarly, thoss who have been
sslected and allocated to one of the Central Ssrvices

Group” 'A* cannot sesk appointment to Qny otRer service
oxcopt I A.S., I4FeS. and I .PeS, In other words, if

a candidate who has bsen selected, say, in the Indian

'Postal Service, hs cannot join the Indian Audit and

o or
" Accounts Service/ the Indian Customs and Central Excise

etc,

 Service/if accoﬂling to the result he is sslected for the

latter service, : To put it differently, it would mean

that -a person who has succeedsd in the previous examination

- and '#flocated to" Central ‘S.Q._rvi.eos, Group 'A', he cannot

seek an: uppointuut ‘in a service which bslong to Group aaL,

If he qualifios s*nd is nlectnd to 1.A.5,, 1.F.5, and

- 1PS, he would -be: .1191b1- to join that,

The nrgulont ‘at the -Bar uwas that ths services

conditiong in all these services are not exactly the sams,

" Thers are diffsrences, -One- would any day prefer the
‘Indian Audit end.Accounts Ssrvicy, Indisn Customs and
‘Central Excise Service,. - ﬁ* i lmdiah Défence 2 .

" ‘Accounts ‘Service or tha Indian Rsvenus Servics 1n't

prfersnce to - Indian Defence Estates Service or to the

post of Assistani .Commandant in.the Central Industrial

Sscurity Forcs, ?g.,u. .

H
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2 Ve havowﬁoard learned counsel on thoso aspects -

and uould liko to point out that Rule & provides that

ovary cundidatu appoaring at the oxaainatlon, who is

otherwiss oligibla, shall be pornittid thres atteapts

at the qxamination subject to two conditions, firstly,

he will be pirmittod irrespective of the number of attempts

s candidate hasialroadykﬁvhilid of in ths C.S.E.

held in pravious yodri;‘soeohdly, the restriction shall

be sffective from the Civil Services Examination held in

1979 and any ;tttnpte'nado at the Civil Services 4
 {(Preliminary) Examination held in 1979 and onwards will

count as attempts for this purpose.:.This Rule prohlbltl

to grant every candidate three attempts at the C.S.E,

This is effective Prom the £.S,E. held &n 1979, It has
'been made clear that' any one uho has' sat in the
Preliminary held in 1979 and Gruards thus will be

counted ié'i£ECNpt§’T%r‘Ehi"ﬁurposc of computing the

o L.

thres chaﬁcoa;
' The first proviso makes it cledr that the
above restriction will- mot spply in‘tt?c case of S.C./S.T.
candidates who are otheruise sligible’, - Rule 6 deals

uith the age restriction of & candidete, At that time

I e e

in 1986, when the Notification vas issusd, the age-

1imit for a candidate was that ' he must have nttainﬁd the

RS I AR

" age of 21 Yoifltand‘iuuﬁ‘notPhnvc"tt.in.d the age of
" "zs 'yo”".u ‘on t”ﬁi Ist August, 1967 1i.e.; he sust have
boon born not oa:lisr than 2nd Auguat 1961 and not later |

, thm ht Auguot 1955. Rula 5(b), hou-v-r, puacmm
' Y
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a different particular age limit for the candidatse if

 he belongs to S.C./S.T. category. The upper age limit

- fcr him there is no restriction as to the number of attempts

. he makes.in the C.S.E,

‘the number of attempts a successful candidate can make in the
e “L48.E. -The 1st proviso, yg?bgve seen, places no restriction
“on‘the éandiQagas;of:§,§,/S,T.h The ;eqond proviso is

B 5~antireiy[devpteda;qﬂgfpggpjfigyéjtqat;pn, When a

,:.to;a,pax§4pular‘sa;vice,‘;ha:a-ara_pertgin restrictions

©: placed on himto appear in the future C.S.Es. The

* of the view .that thg?gandidgtggguho have been allocated to

(ﬁa;particular,SQrvica;uaredngg;gcting_their probationary

- training in order to appear in.tha:ansuing C.S.E. Consequentlﬁ
the Government put thresse difrareptvrestrictions. These

- restrictions ares

¢ 7 :result of the previous C.S5.E. was allocated to the 1.,P.S. or
Central Services, Group 'A' but who expressed his intention to
appear in the next C.S. Main Examination for competing for

1.A.S,, 1.F.5., 1.P.S. or Central Services, Group 'A' and

- /@
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in their case could bs raised upto a maximum period of
five years, Therefore, a 5.C./S.T. candidate can appsar '

in the C,S5.E. till he ccmpletes the age of 31 years and

- The seccnd proviso, houever’vdeals vith an

entirely different aspect of the matter viz., it deal® with

candidate succeeds in the Main Examination and is allocated

restrictions have bean placadnbacauga the Government uas

1

Firetly, that a candidate who on the basis of the

who had been permitted to abstain from probationary training




of tho c.ntral Sorvioos, croup 'A' ho uill only bs

f.nl that thio rostriction doos not appoar to be so0 -
' sovcro as to infringo his rightc A ﬁftoroll it
procoedo on tho basio that oll Control Sorvicoo, Group ‘A?

otand on oqual footing -nd thoro io no point in oonpoting

‘:for any one of those Sarvicaa uhon ho has alroady been

in ordor to lpplar, ohall be oligiblo‘to do so oubjoct to

tho provioions of Rulo 17.. Sooondly, if tho candidato is

allooatod to a oorvico on tho basia‘of tho nlxt GS. Pain é
ﬁxamination, he ohail join oitnor that sorvico or the
Sorvico‘to which he uas.allocatod on the basis of the

previous C.S.E. and in cass, he fuilo io do.oo, his sllocation
to the Service basoo on one or both Examinations, as the

S

cass may bse, shall stand cancelled, Thirdly, whers a i

candidate who accepts allocation to a Servics and is l

appointad to a Sorvioc shall not be oligible to appoar agein

in tho C S E. unloss ho has firat rasignod from tho Service, i

In offect, candidato uho has alroady boon slloceated

;to a Servioo ond is diroctad to Join tha probationary

training but intonds to appoar in tho noxt C S E., he

1

nay oook oxonption fron tho probationary training and if

‘T)l . N A

_ ,allouod to do oo, ho uould bo pernittod to appoar in the f,;

noxt C.S.E. oubjoct to the proviaions of Rulo 17 i.0.,

,ono uho haa been approvod for appointmont to tho I.P.S.,

" he uould bo oligiblo to compat. for I.A.S., 1.r S. and

Contral sorvicos, GroUp ‘A' and uho has qualifiod in one

oligiblo to conpoto for I.A S., I.F S. and I.P.S. Us

5 ot e

i e R s s

4§.x{

i

soloctad in one of those SQrvioos. It will be open for .
him to compete for I.,A.S., 1.FeS., 1.PeS. and that certainly

allous him to bettser his prospects in his carser’,
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naxt C S E., he actually kceps a placa vacant in the training

a,further ehanca of availing tha'tbirﬂréttsmpt. A question may

-2

The second restriction applies to a case where a

candidate has already been sslected for a Service on the basis

of praﬁious C.5.E. and appears in the next C.S.E. and he is
again successful and allocated to another Service but he doss

not join, then the allocation to the two Services shall stand

- cancelled’, We do not see any impairmént of rights in this,

since he has besn successful in two €.5.Es and appointed in two

services and does not join, cancellation of the allocation

cannot be said to be unjustified; The proviso certainly puts a

h reStraint‘on thé'number of attempts a candidats can make uhen he

suéceeds and is ailocated to a séfvice.A The proviso does not

intaﬁdyfhat a éandiaafa should'haﬁe 3rattampt§ in all notwith-

standing that he’has succaeded in being‘allocatbd a Group 'A?

" service or in the I,P,5, The restriction really is that where

mhe hés eubceedadvin.theuéariiar two Ekaminafions»and intends to

make a third atteﬁpt and kéep'iﬁ abeyanbe the éllocations alrsady

made on the basis of fdd‘préviddéic;S.ES,vthe ptevious allocations

L3 : - ) . " Lo e ‘ .
are to be cancelled. It has its own conssquences , Afterall

when a candidate Qubéaéds and is aIIOCated to a Service,
he has to unde*go probationary training of that service,

Uhera he doss not join the same and intands tu sit in the

'and in that sorvice. Thls may be repaated next year again

uhen he again does not joln the probationary training in the :

\naxt Sarvice allocatad to him. Tharaeftar ha uiahaa to take

3
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arise that if ho:daoo-not{ducoooa on ‘the third occasion,
h-fﬁdﬁld'néoilﬁtrily'fallzback on.the allocation made in
‘rirst C.S.E. or the second C.5.E, and claim his seniority
accordingly, \e thiqk that the roatrictidnfplacod on
him in this regard is rcaeqhablt. It may be noticed at
oncs that"tﬁuso restrictions pertain to a candidate who
‘has ‘succeeded sither in the 1.P.S,. or 1ﬁ a Central Servics,
Group 'A', it does not relats tc a candidate who has
- succeeded in a Central Service , Group '8'.,: The rsason
is that the second 'proviso to ﬁull 17 is:silent onthis ;—oiﬁt‘.

Service for
Thers is no rostriction for g candidate in Group 18 'l‘Ppealing

© either dn° TWR.S., IFeSe, I.Pe5. or any Central Services,

H
)

The:third restriction is undoubtsdly ons with a

W severs smbargo, It says that a candidate who accepts

“allocation to a Service and is appointed to.the same, he

" “shall not be eligible to: appear-again in'the C.S.E, unless

"he. has first rcslgnhd from the Barvice, This rostriction,

" assuming for a momant that a candidate in his very first

- attempt has succeeded in the Examination and has been

‘allocated toone of the Central:Services, Group *!A%, he

"/ "is sppointed to the Service. 'Hs sesks thersaftsr to
'V”inbrovo~hlcfcirnirﬁbygipptarlhg in #hOTHDXt;C.S.E; but
-<‘is’ restrained Prom doing 80 unless he Pirstiresigns from

L athﬁis.rVLbd;ﬁ*lt vwill, thersfors, be sesh that he can still
C lppear 1n th- next C.S. z o But 1 he has’ b.on appointed
‘;.to L Survico, h- cannot do s0 unloas ho t.signg Prom the

uwm ﬂ,utr" It can bo oa:ld that by this, the c-ndidnto'-

L
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& . . chance for improving his service career is rsstrained

- as he is not allowed to svail of a furthesr chance since

he has boan,nppoiqtad to a Service. But it must also be
" noticed at the same time that a person who has besen appointed
-~ to a Service.fills up one of the vacanciess available in
:that Service. The Cadre Controlling Author;ties of Central
-~ garvices Eroup 1A' and I1.,P.S. 4inform the U.P.S.C. of the
, number of vacanciss that are likely to.arise for which
appointments may be made ., Assuming‘that 50 candidates have
5 37 .bean allecated and abpointed to the Indian police Service in
‘“f.ana-yqar and all of them aeek"fo better their chances in
:1i the next .C.S.E., then a: questipn arises as to what will ?
happen to the existing vacancies? All of them will remain }
44 ¢ sv; unfilled, .The same may. be repeated after the next C.S.E.
LAY uThdsn»uho,havs been appointed to . the Service will continue 3
' ~to hold: it yntil the result of thefnext-CQS.E. is announced,
e 4.0 1IF they sucpead=4n:thair,effo§t and are allocated to 1.A.S.,
. Tef oS, or any Central: Services, Group 'A', then a large number
~of wacancies: in thea1p9¢5.,uili be created and vacancies
will remain unfilled-and create problems, Originally, when
~+7 . -the vacancies are filled up in the I P.S5. after the probationar;
o3 \”gt_training.ialdvon,;thﬂy:pra allocated to different States on
... the basis of the vacancies: availablel, Assuming that all the
o5z 8 TieP o84 candidatpg,gu;ceﬁdu1n-tha¢ppxt,é,S.E. and allocatod’

@ither to I eReSW,y IufeSe or Central-Slrvicos, Group 'A', then

th- Police Sarvice uill Qo uithout filling up vacancies in the |

s I.P S. and tho training inparted to them uould be e total 1°3°m

In this context, our attontion vas draun to the
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‘fact thut th. Govornn.nt wvas gotting reports that the

candidatos who were intending to appoar in the next C.S.E |

u‘u.rc noglocting thoir training programmo and weres more keen

in

for preparing and appearing/the next C.S5.Es. The Government

appointed a Committee to go into the matter., The Kothari

‘Committee in Para 3,60 of their report pointed outs

‘®Je think it wrong that the very first

~~thing a young person should do in‘ontaring

public services is to ignors his oblization

to the service concerned, and instead spend

his time and snergy in preparation for
reappearing at the UPSC examination to improve™
his proepects.‘kThis oots a bad example and.

" should be discouraged.

..’

The Thirtaanth Report of tha Eatimataa Committae (1985-86)

v-obsoerd as follous on the above:‘

'Tﬁémtommftfoérﬁigé?apdd the Government to
revieu their decision regarding allowing the

- probationers to rsappear in the Civil Semvices
" Examinations to improve:their prospscts, If it
. is still considered necessary to allow this,
the Committes suggest that it nay be limited .
to only .ong chance after a psrson enters a
'Civil Servico. |

Ths Govarnmont gave tha fellouing rOply. ~

 “‘system of Civil Service Examination in pursuance

(.Thl Contral Govarnment havc considared the

"rédbmmondation of the Comnittee regarding
.allowing probationors appointed to a Civil
Service to reappear '{n the Civil Service
Examination, The Govt , have addressed the
ULP.S.Co to initiate & review of the new

. of recommendation No,7 of the Estimates Committes,
As a doclsion rogarding nllouing a candidate
appointed to a Civil Service to resppear in !
‘the examination is also:.linked with other .

" matters concefning the Civil Service Examination,
‘the Government have decided to refer this
‘recommendation also to be spscifically

&
H
%
5
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considered as part of the revisu of the
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3 _scheme of the Civil Service Examination., The
Govt. have addressed the Union Public service

Commission in the matter, and after the ‘ :

T recommendations of the UPSC are available, the j

Government will bring about such changes ‘in the

matter as may be necessary and desirable,"

It is apparent from the above that the amendment to

Rule 4 of the C.S.E. Rules was intrcduced as a result of the
.recommendations made by the Kothari committee and the Estimates
Committee of the Parliament. The Government's reply showed
‘that the government was contemplating bringing about a change

* .ciumi w: after consulting the U.PS.C.

Ve héveAalso'ncticed in the above that the Estimates
committee of the Parliament recommended grant of only one
chance after a pgrson'enters~aytiﬁil Service. This, in our

¢ ... .opinion, is fai:aand qutif;ed. _
"7 "Shri A.K.Bahera, learned counsel for some of the
applicants stated that it uas_nq£ a fact that the candidates
. R | A ué:e’nét féﬁing'iﬁgér§s£ in the probationary training, for
" there was a report ‘to shou that they had done well. Aan
overall picture in regard to thé probationary traininc had
to be taken and it is supported by the Report of the
Kothari Committee gpppinfed for looking into the training
B aspects bf ¢ahpidét§b”b? thélCehtral cerviceses
oE “This will ‘b in congonance with the provisions of
+: Article S51-A- (3) of[the;constiiution which reads as followss« .
| MFundamental duties.- It shall be the duty of
; every citizen of India-
(§) . to strive touards_excellence in all
B RN .. . - spheres of individual and collective
éf' _ L \ﬁ - -activity. so that the nation constantly
5 . " *3- rises to higher levels of endeavour and
~ achievement." 4 ,
; |
i} }i
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Apart from the above, there is another aspect of the

-30-

matter. Dne chance after he is allocated to a Servxce

uould probably not cause as much problem as granting a

candldate three attempts when he succeede in the Examination.
It is QUlte in order to crant three chances to every
candidate tc appear in the C S.E. vhen he does not succeed

in the Examlnatlon or is allocated tc a Central service,

Croup 'E'., Eut once he succeeds in the Examlnatlon and is

’allocated to the I.P.S. ‘or to a Group 'A' sService, then he

may be 'rranted only one chance to better his career.

|
i

t is not a fact that the restrlctlon is placed on candidates?

who havVe succeeded and allocated to the I.P.S. or to Cé&ntral
Service, Group *A' only but far more restrictive rule is
alreadyhin'existenceuas“regardazghose;qandidates who have

succecded to be placed 1n I.A.S. or I Feo S.E Rule 8 of the

-~ CeSe E. Rules precludes those candldates vho have been placed

;in 14AsS. or-I.F.5¢ from sitting in future C.S.Es, Houever,

-+ there is no bar in their. resigning from that service and

”151tt1ng for either I. PeSe or any Central service, rour A,
gn

in fore

It is p0831b1e that. some may not. llke to be postedjcguntries,

' or gome’ may not like posting in I A.S.'or I1.P.S. cadre-or

. "may like some desk- job and preFEr to. be placed in one of

. the Central Services, Group 'A'. But the pcint is that

- the restriction now placed on the,??ndidates wvho have

- been allocated to I.Pgi.,or~Centrel,Services, group ‘A' is

© -of .a limited nature and in conspnance uwith the changes

fl;reszgn. Houever, the candzdate can avoid this situation

ifin the 2nd proviso to Rule of the C.S.E. Rules is rather

':severe in this oontext for it requires a candidate to

.in circumstances and g:qblems_ariaing”iqvthe matter of

probationary treinings . , S v »

Houever, 1t appea:s to us that the third restriction

by informing the authorlties that he intends to sit in the

. .-pneuing C.S.E. and he may be exempted from the probationary

training and may not be appointed to that Service?

i

) i
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The question 3 whether the three attempts granted in
" Rule 4 of thé C.S.E. Rules‘can be'bhittlad doun.or restricted :
altogether? The ansuer is in thé proper interpretation of §
"Rule 4 of the C.S.E. Rules. 'Tha'entire ﬁule has to be read
together and the intention éscertained. 1t must be borne in

mind that the Rule and the provisos have been made in the

national interest. 1In the case of LoI.C., CF INDIA Vg, ESCORTS
LTD. (AIR 1586 SC 1370 at pace 1403) it vas laid dount

nyhen construing statutes enacted in the national
interest, we have necessarily to take the broad
factual situations cortemplated by the Act and
interpret its provisions so as tc advance and

not to thuart the particular national interest
wvhose advancement is prcposed ty the legislation.®

In our opinion, public interest and the interest of

- ithe country must prevail over individual interest, Having

the

M congidered the matter, we ansuer Point 15%(1)&ﬂepim[pegat£ie.

An argument vwas raised in recard-to the validity

" of ‘the 2nd proviso to Rule 4 of the C.S:E. Rules on the

ngéundffhét "the proviso cannot travel -beyond the provision
to which it is a provisoc." The above sentence finds a

place in the decision of the Supreme Court in M/S, MACKINNON

" MACKENZIE AND CO, LTD. Vs, AUDREY D'COSTA AND ANDTHER

(AIR?1987 SC 1281 in ‘para 11 and at page 1289 of the report).
“That ués’a case where the dispute was that lady stenographers
" doing the same type of work as male stenographers were net
ibéing péid similar remuneration by the Company on the ground
' that there uas a settlement by the Union in this respect. It

" was argued that there vas a discrimination. The Supreme Court

observed: AR R

"The discrimination was, howsver, brought about
while carrying out the fitment of the lad¥

- stenographers in the said scale of pay. he
‘proviso to sub-section (3) to Section 4 comes
into operation only where sub-section (3) is
applicable. Since there are no different scales
of pay in the instant case, sub-section (3) of.
Section 4 of the Act would not be attracted and

.~

. " -  conseguently, the proviso would not be applicable

o

at all, "
 The next sentence is one that has been' quoted above, vig.?

s
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- "The proviso cannct travel beyond the
‘provision-to which it is. a proviso.®

The facts and circumstances in the case of M/s JMACKINNON

MACKENZIE & CO., LTD (3upra) are different and have no

application in the present case, Thé sebohd proviso to
Rule 4_of the C.S.Ev Rules only restricts the number of
attempts tc a candidate who has been allocated to a service.

Those uhO“have not succeeded in C.S.E. still have their

quota of chances and the SC & ST candidates have their full

VM e e e e ek e e e
.o B R

guota of;chances upto the ate to whichrthey are slicible.

'tlThéj:ﬁﬁmbérjbf>éttgmpﬁé haéTﬁbtfbéén vhittled down if they

N cbhtiﬁue‘iokﬁé uhéﬁc&eééfhinih £hé C.SeEe but in case they

"
=y

haveﬁsuccéeded and allocated t¢ & service or appointed to a
service, the restrictions have been put on the attempts,
“The facts in the present case are different and the vieu

“expressed by the Supreme Court in the case of R/§.

MAC KINNON MACKENZIE & CO. LTD (supra) will not be attracted

in the present case.

Reference may be made to the case of SATYA NARAYAN

PRASAD SHRLVASTAVA Vs. THE STATE GF BIHAR AND OTHERS , a

.decision .aof the Patna High Court (reported in 1978 (1)SLR

351 at page 355) to the following passage.

CNTE Ls el ‘esttlsd principle of constructlon

T ft‘_ thgt ‘different ‘'sections or different rules should

A

e e e e
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not be interpreted in a manner which may result
in one of the sectioné or the rules being held

to be redundant, and in such a situation Courts
have algo construed such sections and rules in a
harmonious manner so as to give justification for
their existence.".

In our opinion, the observation made by the High Court lays
doun the broad principles of interpretation to which no
exception can be takene |

In recard to interpretation of Statutes, it is well
settled that a rule must be interpreted by the uritten text.,
If theprecie words used are plain and unambiguous, the court is
bound tc construe them in fheir ordinary sense and give them

full effecte In the case of DR. AJAY PRADHAN Vs, STATE OF

MADHYA PRADESH AND OTHERS (AIR 1988 SC 1875), the Supreme

Ccourt observeds

"rhe argument of inconvenience and hardship is

a dangerous one and is only admissible in

construction where the meaning of the statute

is obscure and there are alternative methods of
- construction,"

In KING EMPEROR Vs. BENORI LAL SARMA (AIR 1945 PC 48 at p.53),
it uas.heldf

"where the language of an Act is clear and

explicit, we must cive effect to it uhatever may

be the consequences for in that case the words

of the statute speak the intention of the
legislature.n

This rule will also be applicable in the present cases

Another rule of interpretation is that construction
of a section is to be made of ail parts together, In the
" case of THE BALASINOR NAGRIK CO-0P, BANK LTD. Vs, BABUBHAI

sl

" "SHANKERLAL PANDYA AND CTHERS (AIR 1987 SC 849), it was laid

~down?

"It is an elemgnta;y.:ulg.that construction of
a secticn is to be made of all parts together,
It is not permissible to omit any part of ity For,
the principle that the statute must be read as
a whole is equally applicable to different parts
. . ©
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of the same section."

Keepipg that‘}nﬁyiau, wve have noted that the 2nd proviso

to Rule 4 of the C.S.E. Rules placés certain restrictions in
the number bf attempts to be made by a succéssful candidate
who has been allocated either to I1.P.S. or to any Centraj
service, Group 'A', The second proviso to Bule 4 cannot be
read in isolation. Rule 4 has to be read slong with the two

provisos.to interpret it correctly.

P

Maxwell in its Twelfth Edition on'The Interpretation

of Statutes' has this to éay_on the cquestion of interpretation

-~

of a proviso ¢

’A“If houever, the languaqe of the prov1so makes
it plain that it vas intended to have an.operation
more extensive than that of the provision wvhich
it immediately follous, it must be giﬁenvsuch

\’wlder effect n . ST : . ?y

' [_ PIPER Vs, HARVEY (1958) 1.0.8. 439_/

[N

There is‘,anotberlaulg uh}ch}gggted_}prpbe same

. . oo [P SV ..
s . RN ERNG R . . 3

"If a PrOVlSO cannot reasonably be .. . -
 construed ‘otheruvise than as contradlctlng
©  the main enactment, then the: proviso-will:
prevail on the principle that "it speaksthe

‘last intention: of the makers,® " .

. [ ATT.GEN. Vs. CHELSEA UATERUWERKS CO. (1731) Fitzg.195_/

'We are, therefore, satisfied that the’ intention

.- of the .provispwas to placse certain restrictions on.

the number of attempts that a candidate uho has»come in

the 1.P.S. or in a Central servzce, Group 'A',

4

:Another_argument;uas that the 2nd proviso to Rule

4 of the C.S.E. Rules seeks to introduce something which
!

o

o h it v Rk TR R L -

i -




e e

2

«35=

is not in consonance-uith Rule 4 or is fcreign to the

‘purport of Rule 4 of the C.S.E. Rules, 1986. In other

words, it was argued that the second proviso takes auay

mushc of uwhat has teen provided in Rule 4, It is well

‘settled that the proviso enacted in a rule or to a

particular provision of an aqct may not only extend but also

restrict the application of the said prevision. It all

‘depends on what the legislative intent is. Normally,

‘whenever it becomes necessary tc clarify, modify or to

make it conditional or subject to other provisions, it is

‘zqaluays‘open,to~intrdeCe;the same by way of a proviso.

W1t<then becomes’a‘partipf;the section or Rule itself;

If it is made into a separate section or rule, it may not

havéwthe same effect. The same is the poéition with

"non-obstante clause found in various enactments. It is a

common practice in legislative draftinpo to restrict the
full applicatibh'OF the section by using the words "subject

te" or starting a sub-section with the word "notwithstanding",

It appears to us that these modifications were

' 'made because of the exigencies of circumstances and
.situations as mentioned earlier. It is a common practice

“to add a proviso to limit ths operation of the main rule

in one way or the other., This is a common ptactice in
legislative drafting. Consequently, we are of the vieuw
that the 2nd proviso to C.S.E. Rule 4 is not bad in

T ) : i B - ' . A
law? : ‘ g
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" now procesd to consider the tus letters that have been

. , Y
w W
\ e

Having expresssd our vieus on these Rules, we

e e S e ey, = -

issusd by the cadre controlling adtnolities of the
various Services. The first lett;exs is of 30.8.1986
(Annexure 1 to the 0.A. ) addressed to the applicant

Shr1 Alok Kumar by Shri P N.Anantharaman Under Sscretary

to tha‘Gth..oF Iﬁdi;; ninistry ofghersonnel, Public

Grievances and pensions (Department’ of Personnel & Training),

. Neu pelhi, -quagréphs 3. and 4 of this letter are relevant

which read aéwdhddq:,,:f
d'WSQi Your attention 15 also invited to Rule 4 of
.;the Rules for the vaml Servxces Examination, 1987,
) uhereby, Lf you 1ntqnd to appear in the Civil
“ldsarv1ces (ﬂain) Examination, 1988, you will not
' be allousd to join the Probationary Training
+ along with other candidates .of this examination,
You will be allowed to join the Probat;onary
iTrxning only along with €He ‘candidates who will
»be appointed on the basis of the Civil Services _
Examination, 1968, Further, in the matter
~of senjority, you will be placed belou all
the candidates who join training without
postpénemsnt . “In view of this, on receipt
of the offer of appolntment, you have to
furnlsh the ‘information about your appearing
. in the Civil Services Examinatign, 1968
- to the concerned cadre controlling authorities,

{7lisits Oply on. reced t of’this information from you,

tegoo e o Now, you are required to intimate this
'Departmant in the enclosed specimen form about

e
3 o N

4“5*«§§\’Vyour~uillingness“ur otheruvise to join the service

toc which you are tentatively allocated,™

LAY

L
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issusd by the Joint Director, Estt. G(R), Ministry of
Reilvays (Railuay Board) informed the applicant in paragraph

4 that:

" In the first letter dated 30,8,19688, the applicant vas

- informed that if he intended to appear in Civil Services

trdining only along uith'tno candidates who will be

dndicated that in the matter of seniority, he will be |

* ‘placed below all the. candidates who join training without

: éontrolling outhority and only'thoroaftor the latter

- )

Another lstter dated 2,1.1989 (Annexure-2 to the 0.A.)

®" In case you are taking the Civil Services
Enamination 1988 and want to be considered for
appointment to a service on the basis of Civil
services gxamination 1988, in accordance with
the provisions of Rule 17 of the Examination Rules,
;ou cannot be alloved to join the Probationary
Training along with 1987 batch. You will, i
thersfors, be permitted to report for probationary ‘
training along with 1988 batch on the basis of
your success in 1987 Bxamination, This may also be
noted that once you join Prcbationary Training
along with 1987 batch, you shall not be sligible

~ for consideration for appointmant on the basis of j

N oubsoquont Civil Services Examination conducted

”'by the Union Public ‘service Commission., This may.

_"bs confirmod to tha undorsigned within 15 days 1
”rrom the dato of iosuo or this letter ,® ;

(ﬂoin) sggnxnatiqﬂ_agea, he will not be allowed to joinm

the probationary training along with other candidates of ;

4

thhis oxomination and uill be ollouod to join the probotionarn

appointed ‘on the basis of C.S.E., 1988, It was further

pootoonmont:ondlholoo;“goooi}odiio inform the cadrs

- would pornit the opplicant to aha*nin from the orobationary V
ning.

There wers four onboi-gow. Firstly, he would not be



ub .
38- e

. allowed to join the probationary training along with ’

1987 batch if he intended to appsar in the C.S.E. 1988,

sscondly, he would not be ollouod to join the training
ulth 1987 batch ond utll have to take his training o
along vith 1968 batch; thirdly, he would be placed belou |

'»toxoll such candidetes who join the training without
postponm.nt. The fourth ombargovlo that only upon his
informing the cadre controlling outhorit» he vould

bo pornlttod to obstain from the probationary training,
A porusal of tho 2nd proviao to Rulo 4 of the

_C S.E. Rulos, 1986 uould shou that ir the applicant

A\,

oxprossod his 1ntontlon to oppeat 1n tho next Civil
Sorvicos (Nain) Examination for compoting for 1.A.5., I.F.S,,

I.P S. or Central Sorvlcos, Group 'A' and was permitted

BRSNS S

to obotoin from tho probatlonary tralning ln order to so

! RS, PR3 e - ‘i [
Lot % v LT ;

appaar, ho shall bo ollgiblo to do so subjoot to the

provisions of Rulo 17 Ir tho applicant was allocated to

[

Indlon Ralluay Poroonnol Sarvico uhioh is a Group *A' -
Sorvioo, he u°uld only bo ontitlod to oonpoto for 1.R.S.,

1 F.S. and I.P.S. Thoro 13 nothlng ln tho said proviso

4

obout tho loss of ooniorlty uhlch 13 indicatod in the
lottor datod 30.8.1988. Tho provlao only opoako sbout

;giving hlm . chanco to oppoar ln tho onaulng or subsequent

C S.E. ond 1? ho luccoodod thoroin he hod to join one or

othor oorvico to uhlch ho hod boon ollooatod. No has to

..») 3

Sl R R i

join tho oorvioe ollooatod to him ln tho provlouo year or

oftor tho 1988 C S.E. nnd lf ho jolns on-, the other would

|

s e g, \\\cmconod ond u he f.n-tu 3oaa in both the examinations, '
,‘_-:‘1.,;;) CPRIe pie ‘_’ & Vo 5
hj#loppolntnlnt ulll bn cancollcd. Thic means that if the |
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k ;710ttnrs were oont the uppiicant nnd nony othcrs like him

-,a-.
" candidate vants to taks third attespt having succesded in
the tuo C.8.Es., he cannot have s 1isn for in cass of {
not succesding in his third attempt , he would fall back |
upon the one-of the two prcvious aliocations. "A question
arisesivhether the Government was entitled to put conditions,
‘has in paragraph 3 of ths lettsr dated 30,.,8,1988 (quoted above)
in respéct of ccniority uhan this was nowhers indicated in
'the 2nd provioo to Rule 4 ? Simiiarly; the fourth paragraph
(of th; lcttliidatld“2.1 i989‘opeaks of two specific smbargoes,
EFirstly, if the applicant was taking the C,5.E, 19686 and
uantsto be considarad for appointmsnt to [ sorvico on the

-basis of Civil Serv1ces Examination 1988, he canrot be

“allouad to join ths probationary training along with 1987

:batch and he cculd only ba pcrmitted to report for probationay
L'training along uith 1988 batch on tha basis of his success
‘in 1987 Examination.‘ The second anbétgoj;hat if he uants

'to join probationary training along uith 19&7 batch,

“he will not be eligiblc to ba conaidercd for appointment on
the baais or aubsequant C.S.E. This letter'ﬂocsnot speak
‘aoout'any resionotion. éut 1t'i§ ciéaf that in the 2nd

;ﬁproniso to Rulc 4 there is a condition that if a @andidate

80

. : to :
uho accopta allocation to e oervioe and ia[bppointod/. service

heshall not bc oligible to appear again in tha C.5.E. unless

I

W

ho first rosigns from tho sorvio-. Tho lottor dated

‘\'2.1.1989 makoa it plain that in euch a condition, he will

| not be aligibia for eonsidoratian for appointmont in the

. o presusably
';Aoubsoquont C.S.E. This came nboutjbecauso by the time thess
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~.had appearsd in .the prelims of 1988 Examination and Had

.also appeared inﬁbha;ﬂtin‘ixaminatinn of C.5.E, 1988,

As a matter of fact, in the .case of Shri
Alok Kumar, he sat in the Preliminary Examinﬁtion in June,
1968, In August, 1988 he was informed that he was being
tentatively considered for appointment to IRPS, He sat for
the Civil Services(Main) Examination held in October/November,

1988 and-he received the offer of appointment from IRPS

- on’ 2,1,1989,Fthersafter, on 19.1.1989, he was informed that

~—

he was selected in IRPS and. that foundation course will

: ba.startadvdnf6;3;1989.r?;The .interviews: are held by the
;. UPSC in April ;1989 for thai-ﬁ.‘.SuE’rlgﬁ.Bx.; In his cass, |
. 'he s i:was - iaforwed.that ihe.was selected in IRPS wvide letter
i dated-19,1,1989 whereas:he -had:taken the preliminary and

‘*g_thomcis.{Main)ﬂExaminagionabdth;@~sccording to the 2nd

- proviso to Rule 4, he wad-not eligible to appsar in C,S,.E,

1988zunlesSrhe¢f1tat r-signuiffom the sor?ice. That sifﬁhtioﬁ

- :did not .emanate for\ﬁéﬁhad;aircady;agt;in*the examination',

rfha'question.Uould‘only arisesvhan he had ‘been allocated

‘and- appointadito a service® .- It appears,to get over this

~.difficulty, letter: datad 2.1,1989 indicated that he would

.:not be considered.eligibleito-git*in.the-sxamination, Under

' the_2nd -proviso td Rule 4,:he _had: to resign only if he had

., 'been dllocated 'and dppointed to-a.service, This, as seen

. abovey ‘did not epply to;the*applfcantglﬁor he had not besn

. 24 se:ellocated .or appointed.to s ‘service before he sat in the pt.-;

R L OV IR
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Wu-..!ht latter, that he wbuld not be. considered ss sligible

“: for the-1988 sxamination,came after -he had done ths prelims

and appearsd in the Main examination, Furthir, his
L | o
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- ‘We:are of .the view that this lsttsr also travels beyond

' ‘ . vas
.. propose to lay down further ruls than what /propounded in

the second proviso to Rule 4, - A question arisesj vhether

: W

- allocation to IRPS only cams by letter dated 2,1,1989,
- This would mean that a new condition was bsing imposed

‘by this letter dated 2,1,1989 which was not indicated in the |

2nd proviso to Rule &,

It will thus be sesn that the letter dated 2,1,1589

" imposed two new conditions; firstly, that he would have

to take.his training with the subssquant batch, i.s,, 1988

batch in the servics,) secondly, he would not be considered

eligible for sppointwent by virtue of 1988 C.5.E. None

of these conditions find a place in the 2nd proviso to

" Rule 4, The letter dated 2,1.1969 is, thersfore, beyond the

. scope and ambit .of ths sescond proviso to Ruls 4,

- 'Siwmilarly, the first letter dated 30,8,19688 spsaks

- about his loss of seniority sven in his own batch; which

-~ is not indicated or proposed in the second proviso to

Rule 4, The appiicant has been told that in cass hs takes

.the 1988 C.S.E. after obtaining an order for abst=aining
“from probationary trafkning , he would be taking his

. training with:1988 batch in his sarvice and hes would bs

placed at ths bottom of the 1987 batch. As o matter of fact,

"~ .this is also not spelt out in the 2nd proviso to Rule 4,

what ‘is provided for in the 2nd proviso to Rule 4 of the
C.S.E. Rules, 1986, Both these letters imposed on ths
‘applicant conditions which vers not indicated besfors he

sat in the 1988 C.S.E, In our opinion, thesa tuo letters

»
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such cconditichs' can be imposed on the applicant, and the

\&}5 A2 g;a g
-+ like of him, after they had sppesared in the subsequent
" C.5.E7 ;Furtheri”aﬁen'iflihe“schnd proviso to Rule 4 has
' besn wnacted in exercise of the executive power of the
'Uhidnf “uhether such restrictions can be ‘enacted by sending
lstters to individuals by differént cadre controlling
authorities? We are of the view that the conditions to which
‘we ‘have ‘referred sbove contained in the letters dated
30,.8.,1966 and ‘2,1,1989 -are beyond the Rule making powers
of the-cadre contrélling suthorities and-in our opinion,
"7 'they cannot be enforced, Tl;ey",hav‘e* to be struck doun.

Point Nogd & 5

Ve new Yook ‘at ‘the questipn of - discrimination. - Those

t)

‘candidates whp 'did mot socceed in Group 'A' Services in C.S.E:
“ahaVbQiﬁg‘éllocatéﬂlta'Group?'BfuServipeé were asked to join
- #ervice in-June/July,1989,  such candidates even though they
started probatlcnary training wers not precluded to sit for
«
© the Civil SérViceéf(Fﬁin}'ﬁxaﬁination'heldin chober/

S < November, 1989, Céndidatés;iﬁiﬁrouﬁl’l@iServices vere
permitted to sit in the next €,5.E. vhereas candidates in
Group *A! services. wert restrained from appearing in the next
E;S.E.,tﬁﬁd ug;gt§h;;;£;pga,Liﬁh loss of eeniority,preclude&

:ffdm ﬁiiﬁ§$cSﬁpidki?ﬁ fofw§ﬁ§F19BB CeSeEe Thse Group By

- candidates suffered pq,fagtniqtions at all, After all they

"f‘h$re aiso'eahdidaﬁésjuhaffaak %he 1587 C.5.E. andthe 1988

T S.E almultaneously ulth the applicant, and his like, As

luck uould hava 1t soms of those who did not rind a

place in Group 'A' servicn wers allocated to Group *B°

hr e b n r——— A

ssrvice and  they do ot ouffnr "at all any

natrict’ioni.' They could make threg itéompts in the
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- CeSels, they could take the next C,S.E. without having

resigned or lost their seniority. As regards the candidetes
wvho have been selected in Group ‘'A' services and whose

training is postponsd at their request, they lose their

- sgniority while candidates who have been appointed to

Group 'B' service do not suffer this disability, Even after

. their training, they would retain their original seniority

T whieh they hzd at the time of their initial selection, It

was arcgued that this clearly.indicates that there is an

.apparent discrimination-betwsen the tuwo sets of candidates

appearing in Group 'A':and Group 'B' Services., The second
prcviso to Rule 4 is made applicable to Group 'A' candidates

wvhereas it is .not :made applicable tc Group 'B' candidatses,

. It.is urged that the 2nd provisc to Rule 4 of the C.S.E,

Rules:was discriminatory and violative of Art, 16‘(1) & (2)
of the Constitution,

- We have conesidered the‘mattsr and carefully
perused ATt , 16  of the Constitution. Article 16(1) & (2)
read as under:

M6, Equality of opportunity in mstters of
public employment .~ (1) There shall be
"equality of opportunity for all citizens in
,matters relating to employment or appointment
to any of fice under the State,

(2) No citizen shall, on grounds only of
;cligion, race, caste, sex, descent, place

of birth, residsnce or any of them, be ineligible
for, or discriminated against in respect of,

any employment or office under the State,"

The discriminat ion gl@eged'in‘tha present case is betwseen
those candidates who have been successful in being allocatect

%



certein fésfriéfiohé on’fhosé candidates who have been

placed “in Gfoup"A‘ Service but bét agaihsﬁ those who have
‘beénhpiacéd‘inlﬁioup 18 Service, The C;S}E. is a comnon
‘BXaminaEioh fcr both, The reSults'bf'candiEates are declaredg

~ together. It is only when their positionfranking according

‘less than thcse meant for I.A.S;, TS,y TPeSe and

‘who have been allocated tc 1.4.5., 1.F.S., they are not

&

=44 - .

to a Service in Group 'A' and those who have been allocated

tb:a”SéfQicéwiﬁ’Gfoﬁb"s'; Thé:?hd-PTOViéoztc Rule 4 places

to the examimation result is krioun nd their preference

fer allocétibn to Statesris considered with sevaral othe;
factérs that thé Cehiréi.Covsrﬁnent‘éllgegﬁés them to
verioﬁsxSsrvicééL Undohbteﬁly, fhcse7uhb‘gét lower position
afé ;ilccatédﬂﬁo C;oub 'é' Serﬁiéésl 'Iélis'alsc not disputed

that the pay sééies in‘GrOUp ‘g Sefvices are ccmparztively

Central Sérviceé; Group 'A', In view cf the provisions of
Rule 17 of the C.S.E, Rulés,’thefe’is no question of “

anyone who has succesded for a Group 1A' Service te compete

again for ancther Group 'A' Service, Thers are certain ?

restrictions for other successful candidates also. Those

allouad any'fUrther chance to improve their position
‘because these tuo Services stand at ths apex of the Central

‘Services, Those who have besn allocated to the Indian

Police Service, they can sit again and compete for 1.4.S.,

' I.f.S; and other Central Services, Group 'A', But those

‘who have come in Group "A' Service can only compete for

I.AR.5., I.F,5, and 1..5. These restrictions are continuing

for a long time and uwere thers in 1966 and are accepted,
o



- P
Thers have never been such restrictions for those who have
come in Group 'B' Services, Those uho Have been placed
in Group 'B' Serviceswhich are not at par with Group 'A!
Services have been provided with opportunity to improve
their career chances by sitting in the ensuing or the
next C.S.Es, Coansequently, no restrictions were placed
on them, There is no guarantee that all those who
héve come in Group 'B' Service would succeed in the
subseguent examination to get a position in Group Al
Sérvice or in I1,A.5., I, F.5, and 1. .S, The position of
those who have succeeded in Group 'A' Service is very
limitéd in vieu of the provisions of Rule 17 of the C,.S.L.
’Rules. We do not see any reasonable basis to urge that
Group iA' and Group"B' Services should be trcated at par,

Even their pay scales and conditions of service are not the

same as in the Group ‘'A' ssrvices, It is, therefore, not =
question of comparing these two Services and placing them

at par., In our opinion, there is no discrimination, It will
be noticed that the alleged discrimipation is not on the
basis of religion, race, caste, sex, descent, place of

birth, residence or any of them, The discriminatiﬁn, if any,
has a reasonable nexus with the objective for which it

has been made, The objective is to create five categories

of Services consisting of 1.A.5., 1.F.S5.9 T1.P.S,,
Central Sérvices, Group 'A' and Central Services, Group 'B?,

We are further of the opinion that the government having

i




come. across certain difficulties and problems in the matter

of probationary traininc and.the filling up of the vacanciss

“’in .various Servicea made these rules, We do not find the

argument of discrimination betueen Group 'A' and Group 'B!

Services to be valid. Ve, therefore,’rejécf"thesa

arguments,

_ The concqgt of equality is enshrined in
Art. 14 of the cOnstltutlon. It states:

'"The State shall not deny to any person
equallty ‘before the lau or the equal
~protection of the law within the territory
 eFr1ngia.ﬂ

judgments of which onekﬁéy’bé?}éfefred’tb% o
.AJ.A.Y__HA.SJ.A Vs._K.HAJ..LD_.mma (ARIR 1980 SC 487).

According to earlier vieuw the concept of equality under

~ L

. Art . 14_uasiequataq“withAEﬁﬁ;doéfr;ne_of classification?

ATt ., 14 protected a person against unreasonable and

‘arbitrary classification, whether by legislation or

executive'acfioh;m“SubséqUantl&,fthe Supreme Court made a

'néu appfqééﬁ éﬁﬁﬁaéising'the”rolé'of'equality in striking

down arbitrariness in State action and ensuring fairness

_and equality of treatment. The Supreme Court held that the

Stéfé:éctioh*m05£:be’baéed~bn some rational and relsvant

~princ1ple which is ' non-discriminatory,

In the casa of RANANNA Us. INTERNATI NAL AIRPORT

AUTHGRITY DF INDIA AND OTHERS ( AIR 1979 SC 1628),

nthe\5upremezcourt help:_“

Ysvery State acticn, whether it is under

authority of law or in exercise of executive

G




< - )ggi%;'\
-7 /7/
pouer uithbut'making of lau, must be

reasohable_and fair, "

In ‘@ subsequent ' development of lau, the Supreme
- gourt has laid dcun that thekdoctrine of natural justice
iqwnou treated tovbe a part of Article 14 having application
inﬂexecufive as'well as legislative fields. This has been
stated in?

- ol oy 0ol e Ve TULST-RAM-PATEL - - -~ — o o o oo ]
(AIR 1985 SC 1416 at ' page 1460)

CENTRAL INLAND WATER TRANSPCRY CCRFFRATION LTD.

- - o v e

Vs, BRCIC NATH GANGULY. (AIR 1986 SC 1571),

T The law on the peint of classification has been

succintly stated in the case of G.ELANCHEZHIYAN & CRS.

s, UNICN. CF INDIA & CORS (1980(2)CAT AISLD 236) by the Madras

Berch, of the.Tribpnal;.w.

SIS R I Euery cla551flcatlon is llkely in some degree to
produce some 1nequa11ty. The State is legitimately
empouered to frame rules of classificasticn for securing

the requlslte standard of efficiency in services and

' 4

the classifica®icn need not scientifically perfect cr
logically camplete. In applying the wide lancuage of
Arté. 14 and 16 fo Coﬁcreté cases doctrinaire apprecach
should be avoided and the matter comsidered in a
practical way, cf course, vitheout whittline doun the
equality clauses. The classificaticn in ordcr to be
_outside the vice of ineduality must, houever, be
founded on intelligible differentia which on raticnal
orounds distinguishes perscns grouped tcgether from
these left out, The differences which warrant a
classification must be real and substantial and must
bear a just and reascnable relation to the object
scuoht to be achieved. If this test is s~tisfied,
then the clascificaticn cannot be hit by the vice of

inequality. Reference is invited in this connecticn to
= . ' GANGA_RAM & ORS, Vs, U.C.I. & CRS.( 1970(1)scC 377)

- UWe are in respectful agreement with the vieu
}

exp essed above, The dlassifiCatioﬂ made between the
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candidates of group iw‘;\"‘wand rroup 'B' Services is founded on
ot T antintelligible differentia-uhich on Tational orcunds %
‘distinguishes perscns orodped todether *from those left out
The:differences are real and substantial and.-bBear a just ang
::reasonable relaticn to the objects. stught to:be achieved,
dUe7Révé*lopkéd:intthhs faots; the circumstances 4
and the Rules in the prEsent bunch of caseés and in our

gpinion, there is no Gnfairness im the State action nor there

~

i ¥ 7 is @ny arbitraringss i its action., - - T o= oL
Ue reallse that enormcus loss of tlme, eneroy ¥

and funds are caussd 1f the successful candldatee do not

e
E2

take to the probatlonary tralnlno. ThlS also Causss trenquous

L - 4

amount of uncertalnty in fllllno up the vrcan01es. Slmllagly,

those Candldates uho because of tne lomer marks WEere placeq :

- -

fln Gr0up ‘E‘ SeerCCS 1ose thelr chance to be placed in

- i PR . . N -~

'Group 'A' S€rUlCES, lf the Dvacancy vas left unfllled In

reallty, the Vacancy is nexther Fllled up mor declared

2

%

. TR Y - B R I

-

iavallable for fllllng up.~ It is 1eft vaoant for a oandlda%e

R : ozl 7

in Group 'A' serv1ce uho may or may not Joln aFter the nexg
‘C S E. There 1s thus not only uncertalnty but also ralses
problems fcr Cadre Contro‘llng Adthorltles.. 51m11arly, 1f‘jp
B a candldate ln Group VA' Servxce is q1ven a thlrd chance D
vto aopear, 1t u111 mean that For three years, none of the %
ST detvides ‘would have its full complement ‘of -of ficers becausg
- :thersuccessful :candidates would ;apt -for -anether chance in!.ég
the C.S.E. This is likely to disrupt not only the training
prooramme but create admlnlstratlve problems. Every yearﬁs
'there 13 ‘a requxrement oF a’ thousand or more candldates 1n§ o

iigroup-LAY .Sépvices and there would beé-uncertainty in filling

;0 c-up quitelac 1arge aumber of the: vacamnciess " w

SO — -

.. Ue are, therefore,.of the vieuw that 2nd proviso to§("
Rule 4 ls “not’ violative of " Arts. 14 and 16 of the COnstlt%$lon.

¥

l

The atove points are accerdingly decideds "

-~ Points B8:-and. 9

Ve now deal with the question that has been
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raised by shri p.K.Sinha, learncd.counsel apPearing for some

of the applicants in these cases., His contention was that

C.S5.t. Rules of which Rule 4 and the controversicl seccnd
proviso is a part are not valid in lauv inasmuch ag any rule

concerning an All India Service can cnly bc made unde

article 312 of the Constitution and in accordance with -
provisions cf the all Indiz Services act, 1951, His furth
. cocntention vas that the Rule makinc power lay-with-the -

Farliament not only for the creaticn of one or more pll

India services comnon te the Unicn and the States but zlso

fcr the regulation of recruitment and the conditions
of scrvice of persons appcinted, to any such service. He
referred to All India Servicer Act, 1951 and contended that

1t uae 1ncumbcnt on the Eovernmenb befcre maklnn any rule for

aany All Inova Serv1ce, there should bE ccmpllance with the

F‘Vpr0v1510n=hcf sectlon 3(1/, (1 ,, (2) of the said Act. The

said sub—sectlons requ1rc the Central tovernment to consult
4thc Govcrnwents of all states, reoardlno rules fer reculation
cf recru1tmenu, and all such Rulee are to be placed befere

| ach Housc of Pa rlvancnt for a sosc Flc per od section

3 (1 A) of the said Act prov1ded that no retrcsoectlue

eFFect be civen to any.PUle so as to pregudlclally afect
the .interests.of perscns to whom such Rules may be applicable.
He urged-théﬁ elaborate consultation was necessary in the

sense the word 'consult! was exrlained by Hon'ble Subba

Rao, J. in K.PUSHEAN Vs, STATE CF MADRAS (AIR 1953 Mad,392)

and ‘the word 'consultation' in. S.,P. CUPTA & CRS. VS,

PRESIDENT CF INDIA & ORS. (AIR 1982 5C 149) and the

U.0.1. Vs, SANKALCHAND HIMATLAL SHETH & ANCTHER (AIR 1977 SC

2328Q

He further urged that if the C.S.E.Rules ¢cr amendments

&

2
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have been Waéa.UUQQ?MArtf73 in exercise of the executive
_poqar;of‘ghgzuniqn}-;van tﬁis'céhid.not be done considering

.;thq“;ac;u§tmqnt\;gigg‘pf‘v;fious s;rﬁiées;”:Ha, howsver,

.. .conceded that phqnggs cﬁqld bevﬁfé;ggf'édet in the C,S.E.

Rules but not ;ntﬁe maﬁneré ifvhés been dche . Changes must

be dome in -accordance with Rule= andAiaus.T‘Lastly, he

-urged that if a Rule 13 contrary to any Constitutlonal

provision, it must be struck doun. Reliance vas placed in

A

. the case DF RAN KRISHRA DALFTA Vs, JUSTICE TENDOLKAR

(AIR 195& sc sse)

Shri P H.‘Rémchandani Huho appeared for the
i‘respondents urged that ghe prov;sions of th.314 of the
. Constitﬁtio; of Indla were not attracted 4n the present case,
" He ;tated that tha'rules which have “governed the recruitment
aﬁd‘exgﬁinatioﬁ haVé‘ggéﬁyﬁa&e“dﬁdéf*théfexecu£ive power
of the Uﬁion uﬁdé; Afg.%ﬁlbf'tﬁéJCbhstitbtion of India, °
He referred to A;i;lﬁéo(ijidf £H6 Coneitution which lays
WdoQ; fﬁét it ‘shall be the duty of the Union and the
St;ta ﬁgbliﬁ Service Commissions ito conduct examinations
far apﬁoini&ehts4t6‘tha“éervices'qf~th83Union and the
sérQibeé“Ef'thé’S£étes”rBSpeht&Vleﬁ,,Art. 320(3)stipulates
’that éha‘UnioH Public Service Commission or the State
VPleib Service Commission, as the:case mey be, shall be
cohsuitad'- (a) on all matters relating to methods of
'fecr;itment to civil services and for civil posts., He
) urgsd that this had besn domes He further contendsd that
Rules uhich ue;e éublished in Décembar,.1§em are nct

statutory Rules, He referred to item No.70 of the Union List,
L
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Rules could be made in exefcise of\the executive power of

- services has be€en kept together in one examination, - -

~section 3 of the All India Services act, 1951 uas

:’\ f(
-5 | > th:

seventh Schedule of the Constitdtion and urged that these

the Union under Art, 73 of the Constitution in consultation

with the U.P.S.L. He further cohtended that C.S.ts

were being held even under the Federal Public Service

Commission. The examination for recruitment to various

He stéted that the C«S«.Ee RuUles had been made in exercise
of the executive power under Art. 73 of the gconstitution,

He then argued that the use of the word "may" in

directory and not mandatory. Lastly, he uroed that |

- whatever has been done to amend the C.5.E. Rules did not
recuire any consultation with the States, Union Public

~Service Comnission nor require to be laid before the

Housgses of the Parliament,

Having heard learned counsel Fo£ the parties,
we are of the view that the Rules which are in vogue for
conducting 6;5.5. Uere'made‘in exercise of the executive
pouer of the ynion. The same rules were followed and
from time to time, rules were amended but they remained
more or less in the same form and a maﬁor change was
introduced by the 1986_amendment adding the second proviso
to Rule 4 and amending Rule 17 of the C.S.E. Rules.,

First of all,ue take up the question of application

' 0? Arte 312 of the Constltutlon. This Article pertains to
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in existence. They

-52~ 0’} |

All india servieea. A reading of art. 312 (1) makes it

clear that QEehevef‘ayreeeIUtidn'hasdbeen pasSed by the

N oeeiy e

Parliament by not less than tuo-thirds of the members present
and voting, the.Pafliamént:may:by:iauhbfeuide for the
CrEatiOQ of ede:or more kaliQIndia’Sefviceé and in that

context may also regulate the recruitment and the conditions

of service of persons appointed, to any such service,

This is not a case of the creation of one or more

all-India Services (includino an ail;Indiaijudicial servite)

‘common to the Unlon and the States, and, subgect to the

rﬂother prov1510ns of Part XIU-Chapter 1. : Art.312 gives

Y AT

) fUrther pouer to make laus in respect of reoulatlng the

“\ -
- v I

2quecru1tment and the COndltlonS oF service of persons

LRy PO s a m e e

'h_appcintad, to any such service. (emphasis supplied).

L R
[ RS

This, in our opinion, has nothing.to do with the

R . gL e
;, O 7o

amendment of the Ce S.E. Rules. It is ndt a case of creat}on

of new All 1India Service. The Services are already there,
L ""‘ o - . . .

There are rules for taking or reculatino examination already

are ail rnade under the

executlve pouer of the Unlon and they are soucht to be

ﬁamended. Undoubtedly, the Parllament has power to make laus

or even to amend the ex1st1no rules but uhere it does not

A ey
5T

exercise its pouer, the executiVe pouer of the Union can be
exercisede In our opinion, Art. 312 of the Constitution has

_no application wvhatsoever to the facts and circumstances

- FE R A8 |

of the present group of cases before us. @
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An argument was raised that the Central Govsernment

‘had npo power to make amendments in C.5.E. Rule 4 by

~addition of the 2nd provisc to put unuarranted restrictions

_on the candidates sesking to improve their career in All

India and Central Government Services, Reference was made
fo the All India Services Act, 1951 and to the provisions of

Section 3 thereof, It was urged that the C.S.E. Rules

could only be amended in the manner laid doun in Section

3 (3) of the said Act. rsince ifyhas not been done, the

2nd proviso was invalid, It was also argued that where

the Statute lays doun tha£ a rule be made follouing a

particular procedureg it cannot be done in any other manner,

The All India SerQices Act, 1§5f‘(ﬁéreinafter referred

to '951 Act') grant power to the Central Government to make

rules for the regulatibn of récruitment and the conditions
of service of persons appcinted to the All India Services
by a notification in the Official Gazette aftsr consultation

with the Governments of the Siates concerned, The Central

Covernment acting in pursuance of the above provisions made

tﬁe_lpdi;; Administrative éérQice (Récruitment) Rules, 1954
afﬁaf goqsulﬁatién Qiﬁh fhe Coverhmehts of the States,
fhereaftef thé;béntfalldoﬁernment hada tﬁe Indian
Administrativa sAairvvit;e: (A;;ﬁoint ment by Competitive Examinatios
Regu;§tioﬁs;v1§$5, after consultation uith the State

Govermments and the Union public SarVECQ.Commission.

™, Rule 4(1) of the I.4.S, (Recruitméﬁt) Rules, 1954 says

N\

éhat the recruitment to the service after commencement of

these rules, shall be by the follouing'mathods, namely: -
6
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“{a)* by'a competitive examination; . .

“‘(a@) - by selection of persons from among the Emergency

Rule 7¢pggpg§pgit§iﬁpbfgitmehthby bpﬁbetitiva examination,

Sub=rule (1) of Rule 7 provides a compstitive examination

- (2) to Rule 7 says tha?ﬂgheAgxamigaﬁiopushgll be conductsad
~byAth5;C°Wmissi0“;iﬂ,§°°9?93ﬂ99 Qithhgpph ;egulationé as the
~Central pra;nmgn?_may}ﬂ;omttimg tp pimﬁrwgke in consultation
 uibh,§he.Cqmmiss1gn devsyate,ﬁovarqhent;; But these rules
,do~npt,lay‘doun,gqx;hing in regard Ferﬁhg;mathod of holding

_the ¢qmpgtitiva g§5mipatiqn.ul

-:Competitive7EXaminatiqn)vRegulqtiona, 1955 (Regulations, 1955;

- ..for brief) provide for compstitive examination consisting of

r;winteryalgfgqxthe;Qentrql‘ﬁovegnment may, in consultation

s 5

»

LA

Commissioned Officers and Short -Service Commissionad

Officers of the Armed Forces of the: Union "who

were commissioned on or after the 1st November, 1962

but before the 10th January, fgﬁé;'dftuho had joined
 ‘any pre-commission training befors the later date,

-bUtfuha uarefcommissiqneq on or after that date",

(B) by pronmtion of . member of ‘a State Civil Service;

(c}- »by aalection, in sgscial casss fremAamong-porsons, S
who held in a substantive capacity gazetted posts . in
connection ulth the affalre of a Stata and uwho are
not members of a, State Civxl SBrv1ca.

N

...for recrULtment to the ssrvxce shall be held at such

T el oy
'
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. :Mith.the Commission, from time to time, determine, Sub-rule

)
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The Indian Administrative Service (Appointment by

-a prelimipary examinatign and the main examination,. It

.- -provides. for conditions of eligibility, e.g., nationality,

%



attempts permissible at the examination, This is provided in
Regulation 4(iii-a) which is significént and reads as

follows:-

to notify the exceptions, which in effect means modifications,

‘M

v

age, sducational qualifications as well as the number of

'*"Attempts at the examination,~ Unlsss covered
by any of the exceptions that may from time to
time be notified by the Central Government in
this behalf, every candidate appearing for the
-examination- after Ist- January, 1979, who is . . ...
otheruise eligible, shall be permitted three .
attempts at the eXaminatlbh; and the appsarance
of a candidate at the examination will be deemed
to be an aftempt at the examination irrespective
~of his disqualification or cancellation, as
' the case may be, of his candidature,”

H’Tﬂiélfs Very féIéVﬁBt; Fdr‘if“giVSs pover to the Central

Government to deiéy dﬁy exceﬁfioh'to the above rule, UWhat

" is to be noticed is that the Central Government is empousred

%
amendments, addifiénéjin.raspect of the attempts at the §
|

examination and this’bouer has been given to the Central

‘Government in the ﬁégulatibhs, 1955 itself .for recruitment to

T .

I.A.S,
A hotifiéétibn'is issued each year for general
ihfd}métion”of the candidates setting down the terms and
conditions, eligibility etc. to sit in the C.S.E. One such
notification uss issuad on December 13,1986 and it noticed
cartain»egcsptions‘in regard to the attempts at the examination
This bduér vas exercised by the Central Government in 1986

and continued in subsequsnt years also, ‘The contention on

"“behalf of the respondents was that the Central Government made

the amendments in exercise of its executive power under Art.73

of the Constitution,
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It is necessary tc notice that the recruitment
,;u;e§5ﬁgx‘othep_ge;yipes"fbrébhich the Civil Services

Examination is held each year specify  that no candidate

‘,LI

BN

~“whop:dees not belonc -tc a”SchngIed Caste eor a Schedule

Tribe or whe is hét-eovered by any of the specified

théf%ibh%’nb%ifieé’bY‘%heIG@vernment cf India in the o

Department of Perscnnel and Trazining, from time te time,
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:‘gﬁéfi‘béigefﬁffﬁedyﬁc5@6hpétehmmn& than three times at
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EERNE R & R R becemgssnecegsary.for. the Central Government
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tc amend the abcve Rule in the exi?éncy of the situation

" or fcr scme ccdod reasch, Atswermitake Teccurse to pouer

.

il PR P ~y . " k LY B S v s e v »
under art. 73 of the constitdtion of Tndiay In that case
SR PO Dol can L LT
the order may be challenced en such corcunds as are available

s P
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under, law. ke will ref'r to the same a little later.

'::Ue,ére-pf‘bbe yiey,?hgtuthsre is nc force in the

argument of the learned counscl Fct the arplicants that the
amendment made in 1986 C.S.E. Ruléshfégérdinr the number

PERR o R

- .of attem;te available tc a candidatc who was allocated
tc the I.F.S. cr in a Central service, Group 'A', uas
qintélid‘cr beycnd the pover of the Central rovernment,

@



-57-

Ve will now consider the provisions of Article 73 of
the Consitution, The executive power of the Union is contained

in art ;73(1) of the Constitution and it reads as follows:-

"73(1). Extent of executive power of the Union,
Subject to the provisions of this Constitution, the
executive pouwer of the Union shall extende

(a) to the matter with respect to which
Parliament has power to make laws; and
(b) to the exercise of such rights, authority
' and jurisdiction as are exercisable by the
Government of India by virtue of any
treaty or agreement:

Provided that the executive power referred
" to in sub-clause (a) shall not, save as

expressly provided in this Constitution or

in any lav made by Parliament, extend

in any State to matters with respsct to

which the Legislature of the State has also

pover to make laws,

The executive power of the Union was extsnded to matters
with respect to which Parliamant has power to make

laus, A perusual of item 70 of the Union List, Seventh
Schedule of the Constitution would show that the Parliament
has power to enact laws in respect of:

®Union Public Services; all-lndia Services;

Union Public Service Commission,®

The C.S.E. Rules pertain to Union Public Services; all=-

India Services and Union Public Service Commission. In
all these matters, the executive power of the Union can be

exercised,

Article 73 of the Constitution empowers the

L3

. i 5 ’
- . e e o : e - o i, »
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;:EQF fhat,the'eXecutive‘orders or administrative instructicms

e

~ 58~
Union and the State with certain -amount of legislative

power of the Union and the State, as the case may be,

- Although the Executive cannot éct‘agdinsf the provisions of

a Yau, it does not debar the Executive from functioning in
relation to a particular subject where there is no lau in

existance, Cncz a lew is passed, the power can be

- exercised only in eccordance with such lau and the

Govaernment is debarred from exercising its executive poker.
Houever, where there is no law in existence, Article 73
empcuers the Unicn to Iccdislate.

It is indead true that the exécutive pouers of the

“Unicn-under Art .73, of the Censtituticn apart from

covaxtensive with the . 'legislative powers of the Parliament

are of a fairly uide émbTituBe antd’ are wider than the

pfefdgative of the Croun: It is alsc true that the
Covarnment can regulate‘ité'éxebutive functions even

uitheut making.a law, See P,C. SETHI & CTHERS Vs, UNION

CF INDI& AND CTRERS ~( (1975) 4 SCC 67). It was held

in the above case that it is cpen tc the Govarnment in

. exercise of ‘its executive pouer to issue administretive

g

~_ipstructicns with reodrd te censtituticn and reorganisation

of the Central Secretariat Service as long as there is no

violation cf Articles:14,and 16 cf the Constitution,

‘~Ih the,césa of UNICN.QF INDIA & CTHLIRS Vs,

.

= JAJ3T JANGAFAYA ARD CTHERS ( (1577) 1 SCC 6L6), it wes

/?

‘¢2n be issued in the absence of statutcry rules and the

e

g

oy
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same can also be changed, There is no manner of doubt
that exscutive instructions can be issued to occupy the
field not occupied by a parliamentary law or statutory
rulses, It is well settled that the Central Government can
also changs the administrative/executive instructions.
This pouwer 1is not unfettered and unbridled and it is also
opsn to judicizl review. 1t is also well settled that

executive instructicns cannot be sustained, if the same

are v1olat1ve or Artlcles 18 and 16 of the Constitution,

See RAMANA DAYARAN SHETTY Vs, INTERNATIONAL AIRPORTS

AUTHORITY OF INDIA & CTHERS ( (1579) 3 SCC 4€9). It may

‘alsp be statzd here that executive instructicns issued in
exercise of executive pouwers which are in breach of the
statutory rulq or are inconsistent cen be assailed on

that accoumt , It is obvious frem the abovs that the
axecutlve act or the executive ipstructicns are open to
judicial scrutiny/revieu if the same violate the prcvisions

of Articles 14 and 16(1) of the Constitution’,

shri Durga Das Basu in the Tenth Edition cf his
SHORTER CONSTITUTICN OF INDIA refermsto Art 73 of the
Constitution sayslas under:

‘myhere the Constitution dees not recuire an
action to be taken only by legislaticn or there
is no existing lav to fetter the executive pouer
of the Unicn (or a State, as the case may be),
the Government would be not only free to take such
action by an executive order or to lay doun a
policy for the making of such executive orders
as occasion arises, but also to change such
orders or the policy itself as often as the
Government sc recuires, subject to the follouwing
conditicns: '

(a) - Such change must te made in the sxercise
of a reasonable discreticn and not arbitrarily,

(b}  The making or changing of such crder is made
kncwn to those concerped,

(c) It complies with Art,14, so that persons
equally circumstanced are not treated unequally,

(d) It would be subject to judicial review,"

%
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This succinctly puts doun the power of the Union in
respect of snacting laws under the exscutive pouwer
of the Union. It is no doubt true that it is open to the
Parliament to enact a law on the same subject or to amend,

modify or rescind the rule mads under the Executive pouwer

of the Union,

Inithe‘case of A.,S. SANGWAN Vs, UNICON OF INDIA

e - s e uoted abowe
(AIR 1981 SC 1545), the conditions (a), (b) and (c)2uere \

laid down, The Supreme Court observed:

"The executive power of ths Unign of India,
when it is not téémméiled”by any statute or
rule, is wide and pursuant to its power it can
make executive poliCy . eees
A policy once formulatedis not- good Fot-
ever; it is perfectly within the competence
of the Unlon of India to change 1t, rechange

- 4t, adjust it and readjust. it according to the
compulsions of clrcumstances and 1mparat1ves of
nationz1 considerations’y e.eee =

It is entirgly within the reasonable
discretion of the Union of India, It may

stick to the earlier policy or give it up.

But one imperative of the Constitution
1mp11c1t in Art . 14 is that if it does change
its policy, it must do so- fairly and should

not give the impression that it is acting

by any ulterior ctriteria or arbitrarily....

So, whatever policy is made should be

done fairly and made known to those conperned.“

As far as the ekerciée bf a?ra%sonable‘discretion and

the amendment introduced in the second proviso to Rule 4 of

“the C.5.E+ Rules, 1986 is concerned, the same was not

arbitrary. We have: examined the circumstances in which the

sbcond proviso to Hule 4 was made, the exigency of the

situation, the uncertainty in the matter of filling up of

vaCancieé, and the adverse reports in the matter of probation-

«afy traininc were the reasons for introducing the change, Ue

have dealt with these matters earlier and we do not think that
this was an arbitrary exarcise of the powar. Nor do we think

~



R
) . that this was as a result of exercise of unreasonable Q;;
discretion,
As far és the second clausé, it is clear that the

arendment was made known to those concerned even tefore they

sat in the C.S.E. 1987, The amendment was made through a

notification published in the Gazette of India on 13 ,12.1986.
There is a presumption of knowledge in regard to publication
in the Dfficial Gazette., Those who sat in the prelims in
- * the month of Juné 1987 would be presumed to be awsre of this.
| Tﬁe recuiremént under this clause will be deemed to have been
fulfilled,
.T‘The third clause pertains fo;Aft.14 of the Constitution
“and fer treating persons similarly placed egually. UWe have

examined this matter also.earlier in this judgment and we

E?&gnheld that ihére'iéino'quésticn éf differentiation or

.discrimination: betuwsen theose who succesded in a Greup '8!

Service and those who succeeded in Crcup 'A' Service in the

C.5.Es 8since it is a combined examination fcr various Services;
’candidatsé appgar for:ona or mcfe_se:Qices. But their place-
| ment in a barticular sérvice is based>on the result of the
examination, preference indicated by them, the vacanciss
}évéilabie ana somé_étggy facfors; Cons;quently, if a candidate

has received low marks and is allecated to a Central Service ,

Group 'B', he cannot be ecuated with a candidate allocated
to a Group 'A! seryipa. There is clear distinction betwsen

the service conditions, scales of pay in Central Services,

Group 'A' and Group 'B', Thse latter are not placed on an equal'
footing and are in lower rung than those allocated to Group 'A!

Services. The distinction between Group 'A' or Group '8!
Services does not, in our opinion, violate the provisions of
Art. 14 & 16(1) of the Constitution, The State action in this

regard cannot b® said to be bad in law, @ |
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Further,it will be noticed that” thase who have qualified

" for 1.R.S. or 1,f.5:,they are precluded from-sitting or

competing for any other service including .Group.'A' Service,

"R résEricticn islalféaéyffhéré for years tgoether because

‘the 1,A.S. and I.F.S.%are at the apex and.highest paid

"services 'in the country., Certain restricticms-are placed

becauss of the existing’situation on the allocatees of

"Group"A‘ SerV1ca, particularly, censiderlng the point tﬁft

T2

“ "there: is: a7 aroat: uncertalnty about Fllllng up of vacancies

I

S I T IR,
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,and the, probationary tra;q;pg when a candidate intends to

Ee

_éiflfh tﬁ%-ﬂbi%”f¥§fff It is Open~to the Government to
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exXgrcise "kt 9xecuﬁi&e paMer %nder A;tlcle 73 of the

2L DL 2SR vetasy Mamasa of
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ﬁwiCanatltutlon to make rules to face a partlcular situation,

.AJ ,J

Exercise of such pbmsf?féfﬁérMiséibIQQHWUe do not find that

i 'thére-is ‘any infringment :Qf :Arb .14 -of. the Logsitution in

C...”:8Xercisifg the.powsf under Art,. 73.of the Consfitution.

EIPIA Bt

’;&.

o,

As:far.as the }ast:clause is that.such an order

would be sub;ect ‘to"judicial revievw. -There is no denial of

thls Fa;t that the amendment to Rulo 4 'has been challenged

5
by

’, ”;bé%o;é thé‘T:}buﬁél‘iﬁ these Applicatiéns,

LD -

Rafprence may bs made to the dec151on of the

Ll BRI

£}

'“Allahabad High court i the ‘Case of RAVINDRA PRSAD SINGH

LI N T S oo e

A

o od b

2

Vs . _U0.Li ¢ .COUP: N 11743, 9F~1982 decided on 2.68,1965

by a Division Bench'M?Inw:umattan=partaining-to recruit ment

'W'to the Central Servics, Grobp "*AY ynder the C.S5.E., the

*d

Epﬁflcanr Shri Rav;ndra Prsad singh was selected for

. appointment in the Defence Lands and .antonment Service

6
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Group 'A' and he claimed that he had given his gption for the
" T4AeSsy 1eFaSe , Indian Police Saryice,,lndian Income Tax
Service (Group A), Indian Customs and Central Exercise
Service (Group A), the Indian Railway Traffic Service

(croup A) and the Indian Audit and Accounts Service (Group A).
A reference was made to the C.S.E. Rules which underuent a
‘change in the year 1979 and a reference vas also made to

‘Rule 17, The Division Bench observeds:
®Article 73 provides that subject to the
provisions of the Constitution, the

executive pouwsr of the Union extends to the
matters with respsct to which parliament has
pousr to meke laws. To put it differently,
the pouwer of the executive of the Union ;8
is co-extensive with the legislative pouwsr
of the Unien, Of course, the executive
direction issued undar Article 73 is subject
to any law either in prassenti or in future

.passed by Parliament ,*

“*The ‘Divieion Bench referred to the decision in the case

‘of B.N, NAGARAJAN AND OTHERS Vs, STATE OF MYSORE AND OTHERS

(AIR 1966 S.C, 1942 para B) and quoted:

tl/e see nothing in the terms of Article 309
of the Constitution which abridges the power
" of the executive to act under Article 162 of
the Constitution . without a law, It is hardly
necessary to mention that if there is a |
~statutory rule or an Act on the matter, the |
oxacutivc must abide by that Act or rule and |
;;@ycannot.in exercise of the sxecutive power
under Article 162 of the Constitution ignore
or act contrary to that Rule or Act."
The Division Bench observed:
Ve, therefore, fesl no difficulty in taking
the view that Rule 17 has its source in Article 73
of the Constitution. Once this is held, the

submission made on behalf of the petitjioner
that the Rules havgnp statutory force is negatived,”

&
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- been noticed that the I.,A.S. and I.F.5. on the one hand and the

* Group *AY as.uell as different from IAS and IFS, It has

- 'ent from Central Services, Group 'A% and Group 'BY,

‘Tt will thus.be sesn that the Caentral Services, Group ‘B! are

distinct and separate from thp;Sarvicgslgnqu;atgd in

IPS ‘on ‘the other coms in different categories and, thersfore,

constitute different classes, Thus, these Services are differ=

- An argument lbaut;disefimination was rajsed in thess™

cases, Unless the classification.is-unjust.on the face of it,

“the onus lies upon the.applicant attacking the classification,

~ 1t has te'be shown by cogent evidence that the. aforesaid

il

“classification:is .unreasonable and. violative of Art. 14 of the
LiiCopstdtution. We have already held«that ths‘classiflcation made

~.in‘Rule 17 of the C +5,E, Rules is perfsctly val,id and Justiridis

P e e g

220 Im the caac;.uf;BIRENDR&w&yHAR NIGAM AND ORS, VS, -

THE UNION OF INDIA -(Urit Petitions No,220 to 222 of 1963

. décided or 13,3 .1964) the Supreme Court .observeds

“If, as ‘must be, it is conceded that the
_?vmexigencies, convenience or nocassity of a particular
. department’ might justify’the imposition of a total
 ban on the omployées in'that department, from sseking
Ji_omployment in other’ dcpattMents, a partial ban which
"‘pcrmita them to seek only tettain posts in the same
'ddbartment bahnot be‘characterised as illegal as
Nbeing dlscriminatory. The mets fact therefore that
" under rules officers in certain other departments
"are petmitted to coﬂmate for a class 1 post is no
hjground by “itsslf for considering such a variation as
\ as an unreasonable discrimination, violative of
'ngg%A:ticlas 14 and 16(1) of the Constitution as not
" “"bassd on a classification having rational and
reasonable relation to the object to be attained,
Of course, no rule imposes a ban on thess employses
resigning their posts and competing for posts in the

open competition along with ’opoﬁxmarket‘ candidates ,®

o
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We are of the view that the law laid doun by the

‘" ‘supreme Court above will also be applicable to the facts

of the preseht case, Putting restrictions on certain

candidates who have already qualified in the examination

"as in the present case from sitting in a future C.S5.E,

‘cannict be termed to be discriminatory or infringing the

' ‘provisions of Art,. 14 of the Canstitution, More so,

uhen it ie nééé;ééry‘tdtiggdjﬁsf tﬁénfuiaévéééording

““to the compulsions of circumstances and imperatives of

““hational.considerations.,

RO

An arguiment was:raised that the C.5.E. Rules before

“77xﬁtsiaméhdhehf*iﬁiaécémberg 1986. was a-beneficial legislation

7 and ‘it* could nots bs abrogated., - Reference. was. made to the

the
"“decititn of/Suprems: Court in the case of ALL, INDIA_REPDRTER

7S DKARMACHART BANGH AND OTHERS Vs ALL INDIA REPORTER LTD,

-1 AND OTHERS _{ ALR. 1888 SC 1325), Their Lordships usre

:&ealfhg‘uithftﬁewcaSbeﬁﬁberkng]Jpq:nal;gts and other

f*ﬁédspépeffEmbloyées.GCandifionsuof Service) and Miscellaneous

ﬁrdvisionsfnct,iTQSS and\obsarvad:

“19. The Act in question is @ bsneflclal
leglslation uhlch 1s anagtsd for ‘the purpose
,, of. improving the. conditions of serv1ce of the
employees. of the. neuspaper establishments
- a2hd _hence even if it is p0531ble ‘to have two

opinions on the construct;on of the provisions

) of.the Act the one uhlch advancas the object

of the Act apd is in favour of the employees
for whose benafit the Act is passed has to be
~accepted,”

The concept of benaficial'ieéiglation in respect of

8
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--of exegutive power of the Union. In a matter of
- competitive examination: to: choase tandidates for Central

" services, the concept of beneficial ‘Tépislation will

. LI -
<« Yoo, )

~power in the Union not only to make law in exercise of

.iéoﬁpqisidﬁsgpflciréuméiéﬁéési*'Thei%oncept of beneficial

f,légigiatibn}win our opiﬁipﬁ; is not attracted in such

e 9
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R < . - . - : - . -
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rules poverning the conduct of competitive ‘examination
cannot be on the same plane'és legiéléfioh; thch
is enacted for the purpose of improving the édnditions

of service of the employees cf the neuspaper establishments,

" The "principlé™aid doun in the case of ~ -~ T ~=

»

A.S. SANGWAN (supra) entitles the Union Government to

make, abridge, alter and amend the rules in exercise

A

-
!

: B AL o A IS
be an enioma , We have seen that there is an extensive

B sy Lo e - . N e

NN

its © pouwer under article 73 of the Copstitution but

“#t' can aluays amend the 'rdiles or maKe new rules in

3
:

“‘the éxigericies of ‘the situation:and-according to the

B

¢ v T

a tases.




-7~ ;?fiT NN\

An argument was raised that there is hostile

Points No.,6 and 7.

discriminetion between General candidates and the candidates
. belonging to SC &‘S.T._in the number of oppcrtunities
to be availed by candidates belonging to Group 'A' services,
. ’If ue exclud#ﬁo? ;onsideratidﬁ the existence of
the second proviso to RQ{P;{,E{,Ehe C.S.E. nulas and consider |
rule 4 and the Ist proviso, only we find that General
'candidgtes can make th:ee attempts in C.S,E. whereas a

YR I

S.C. /S.T. candidate can have as many chances soc long he is
.Jﬁ;ligiﬁie; Agezlimit‘Fof the.général‘cendidatesuas 26 years
.n:Q%iié for fﬁe S;b;YE.T.Hﬁéhdidétes the age limit was 31 yesrs,

< "2 Hénke '8 §.C./S.T.: candidate: was entitled to five more chances

;. ~-than . generel cendidate, In other words, & S.C./S.T.

candidate could 81t in the examination until he crosses the

,,,,,,,

age of 31 years, The constitutional provision in respect of
S.C./S.T. is provided in Article 46 of the Comstitution. It
‘reads:

"46, Promotion of educational and economic
interests of Scheduled Castes, Scheduled Tribes
~and other weaker sections.,-  The State shall
promote with special care the educational and
aconomic interests of the weaker sections of the
people, and, in particular, 'of the Scheduled Castes
_and the 5chedulad Tribes, eand shall protect them
from social injustice and all forms of exploitation,®

As e matter of fact, the special protection given for
safeguarding the interest of S.C./S.T., candidates is there
from a long time and it has not been challenged, This does

not ensure an automatic service for the S.C./S.T. candidate es

%
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he has also to compete and Sacgre a pgsi@iop yh}ch will make
him eligiblse. for being inducted into a Central Service,
iiThe:poaition.hasaalperpd,_‘Afﬁes the induction of
‘the second proviso to Rule 4 of the C.S.E. Rules, this
~brings about @ chenge inasmuch es it pleces regtrictions only
on those candidates who have béqq a;locgtgd to a perticular

N ﬁw,,wﬁiﬁentrpl Ser\uceL There is nQQiqtinction betuaen a ganeral

..,fs, B

. candidate or ?.S’c?/SPT? cendidate once he has been allocaf@d
tc & CLentral Service after appesring in & C.S.E. In our opinion,
~-the restrictior which has been placed by the second proviso

- to RuLeké,is]in,respect of those candidates uho have ejther

‘been .allocated, to a serv1ce or appolnted to a Central Service,
~» Conseguently, these cand;dates competing further to improve

B

RO

* ;. their-career, onportunities 1s llmited to the extent permissible

v
o ‘

-under. the said prov1so read u1th Rule 17 ofthe C s,E. Rules,

IR S
R

- Reference maylbg;maﬁe“to}ﬁg{eua og the Q.S.E. Rules which .

- restrictg . ._:t;_'hq_se r_cg.n__dXid‘.a;es‘ u.thw_haua_ beeq a\l‘located to 1.,R.S.,
1.F.5. from cgrpeting againmfor.a;ybgﬁher sér&iﬁe. That

;vrestrictionkis there for a long giée.‘ fhaf ﬁéédnot been
challenged, simllarly, the chanéesrthat have’b;en introduced
by the second prcvzsos to Rules 4 aﬁd 17-of the C S.E. Rules
h?VP;FDFE pepguse of thg éxigénﬁy‘sf tge situation and
circumst56ces. Ue,:tg§;§¥or;;4}i;dJH;>ﬁerité‘i; the contention

1

of the applicants that there is hostile dlscrlmination between

general cand;dates and the S c. /S T. candxdates.

:&ﬂ Ve will take next p01nt uhether the rights given |
i

%
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tc S.C./5.T. candidates under Rule 4phaye been taken away

S0

"by the 2nd'prov180 to Rule 4, -Those S.,C./S.T, candidates

who have not been succeeded in any C,5.E, nor allocated to
any service can continue to appear in the C,S.E, so long

as fhéy afe eligible to do so and that includes agewise also,
Héﬁéé; there is no interference with that right of the

S.C./S.T. candidates,

However, the positioh alters, once they are

allocated or appbinted to a particulsr Central Service, then

they are bn the same plane as any other candidate .« They

are also subject to the same restrictions as any other

candidate under the second proviso to Rule 4., In other words,

SRV

o

s candidate who has come in Group 'A' Service will be eligible

to appear again for I.A;S;;JI.?.S.'and:I.P;S.~ as provided in

BRI

"égga'1%. 'B;tjiﬁose who have qualified for I.P.S, will be

| ;ﬁt;tled to sit for i.A;§;,”1.r.s. and Central Services,
Groqg‘édt;. One restriction has certainly come in and that
ié; if ﬁe has been apﬁoiﬁtéd‘to a service, then there is @
biéger restriction on him, appointment to a service comes
kaffer the alioéatiaﬁ is fiﬁai."He has to join the service
’and‘téke probatiénafy tiaihihg."

A qpestion is: ugileyésingkthrough‘all this, he
sits in a subéequent t.S.E. ;degeté.ﬁelecfedté another
service apd uish;s to change his servibé;:SEbuld he be
permitted to do so on fhe basis}thét’ﬁuie 4 of the C.S.E.

Rules gives him 3 attempté to sit in C;S.E.‘?. The respondents

e -
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stand is that the ceneral'qus:nment ban'impnse restrictions
in this regard es there is considerable uncertainty in
filling up of vacancies, interruption with training,

enormous wastaoe of funds, time and even loss in gaining

expérience. Besides the cendidate also stands to lose

seniority if he lezves one service and jeoins ancther

sarvice,

We are cf the view that the éfbvisiqniﬁfvsacond 2 4
proviso to Rule 4 48  appliceble in the case of 5,C./S.7T.

candidates who have been allocsted to a service or appointed

® o

. . to I.P.S, or to Lentral Services, Group 'A' under the

‘Union, We are of the vieuw that: there is no infripgment in

iﬁe.rigﬁté of the S.C./5.T: candidates if after being sllocated

to a service they sre treated in the same manner as any other

-

e o ?
e .

,gengrai-céndidates. Btheégisé,;if.gdﬁlé Béfégﬁtgmely difficult
to fill up- the existing vacancies mesnt for 5.&;/S.T. |
candidates for in some cases, nothing would ever be final

‘until 8 candidaste completes the ‘ege of 31 years, Serious
pfnblehéyof séniér;tywu;uld ;fksé. Ii udﬁid.b;nuholly
inequitable to give seniority to sucﬁja-céndidééé from

.,tﬁelfifqé_joc§é€i§q Qg;n1Hé Q;;igé%eé£éd for a Central
Service., It would mean golding‘q ﬁo;t iﬁ ihat Qervica,
vacent for him till hg‘siéﬁifies:his aséentﬁp:.complatea
‘the a@e*of.31‘years.v1t wil) elso be inequitable in that

case to glve him senlority of the batch to which he was

\fllocated although durlno th;s period he may not have worked

jfor a 81ngle day. Very many questlons would be raised in

Xg'each case and recruitment and selecticn to fill up the

Rgre
eIt 4
-

S.Lo & S.T. quota will be left uncertain and unfilled.

an
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ve are of the view that aiving a large number of
chancegkto a S.C./S;T. cahdidate until he succeeded in C.S.E.
and)éIIOCated'tb that‘éervice'is justified. But the moment he
is ‘allocated or appointed to I+F.S. or to a Central service,
Group'A', he should be treated on the same lines as any
other gencral candidate. That wcould not only be equitable
but alsd fair. That uoﬁld be in the interest of S.C./S.T.
candidates as well as in the interest of the administration

- as-well-as-in national interest« We -decide the point _ . _

accordingly.

~ SENIORITY
. Ue must nou consider the question cf seniority.

‘Having hgld that the_instructions regardine seniority laid
doﬁéhin the tuo letters; referred to above, are unenforceable,
Qé:haVe tc consider whether any'feiief be giuén to the

“sticcessful candidatés allocated to one or other service in the
IeFeSe or proun 'AY, if they have nct joined the training or

~ abstained wuwith permission or wunder orders of the

Tribunal, since ueEEZid the abtove instrUctionsvto be unenforce=-
vébie; the apblican%s must not suffer loss of seniority. Their
séniority vould be maintained in case they jbin the service

tc uvhich they were allocated, In case, they have succeeded

in a subsequent Civil Service gxamination ( i.e. of 1988 or

1989), their senicrity would depend on the service they join,

CONCLUSICNS®

Having considered the matter in the above bunch of

cases, we have come tc the following conclusions:-

1. The 2nd proviso to Rule 4 of the Civil services
" Examination Rules is valid.

2. The provisions of Rule 17 of the above Rules are
also valid,

3. The abtove provisions are not hit by the provisions
of Arts. 14 and 16 of the Constitution éf India,

4. The restrictions impbsed by the 2nd proviso to
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Rule 4 of the Civil services Examination Rules are not bad

in lau,

5. (i) The letter issued by the Ministry of Personnel,
Public grievances and Pensions dated 30th puoust, 1988 and in
particular, paragraph 3 thereof and paraoraph 4 of the letter
deted 2.1.1989, issued by the Cadre CDntroliing Authority,
‘inistry 6F Réilways (Failuay BOérd) are held to be bad in lauw
and unenfdrbeabie. ‘gimilar letters issued on different dates

by other Cadre Controlling Authorities are also unenforceable,

v;““"’(tif“k9c5ndfﬂé£e"ﬂhd has been allacéted'tafthe-ljpms‘-ar

to a Central SEfvices, Group 'A' may be allowed to sit at‘%he

next Civil Services Examination, pfbvided he is within the

to vhich he has been allocated, nor Qduld'he lose his original

" permissible age limit, withcout having to resiaon frem the service

seniority in the servicec to uhich he is allocated if  he is unable

to take traininc vith his cun Catch,

.64+ These applicants whe have tecn allocated to the I.P.S,

".or ,any Central services,‘proup\'AfTSCan have one more attempt

in the subseouent Civil Services Examination, for the Services

’

indicated in Rule 17 of the C.S.E. Rules. The Cadre CGntaolling

Authorities can crant one opportunity tc such candidates,

7. 81l these Eandidates vho have been allocated to any
of the Central services, Group 'A', or I.P.S. and uho have
appeared in Civil Services Main Examination of a subsequent
year uhdeT the interim orrers of the Tribunal fer the Civil
Services gxaninations - - 1988 or 1989 and have succeeded,

are to be given benefit of their success subject to the

provisions of Rule 17 of the C.S.E. Rules. But this exemption
will not be available for any subsecuent Civil Services

Examination,

In the result, therefore, the Applications succeed only

in part - viz., quashing of the 3rd paragraph of the letter

-z ..dated 30.8.1988 and 4th parsgraph of the letter dated

v,g:ZAJ \WJanuary, 1989 and similar paragraphs in the

left issued to the apPlicants by other cadre
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- to the respondents that all those candidates who have

or 1.P.5. and who have appeared in Civil Services Main

¥

controlling autherities, Further, a direction is given

T3

been allocated to any of the Central Services, Group 'A’ :

Examination, 1988 or 1989 under the interim orders of the
Tribunal and are within the permissible age limit and
have succeeded are te be given benefit of their success. _ . L

subject to the provisions of Rule 17 of the C.S.E. Rulesﬁ
The O.As ., are dismissed on all other counts. Costs

on parties, A~ -
(B.C. MATHUR) , ' (APITAV BANERJI)
VICE-CHAIRMAN (A) CHAIRMAN

Judgment pronounced in Court on
* 20th August, 1990 by Hon'ble Mr, Justice

Amitav Banerji, Chairman,

(AMITAYV BANERII)
CHAIRMAN
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