IN THE CENTRAL ADMINISTRATIVE TRIBUNAL -
PRINCIPAL BENCH, NEW DELHT | \\g
® & X & ' 'l
0.A. ND.24/1989 DATE OF DECISION 9-8.199L
SHRI BHARAT SINGH s« APPLICANT
VS.a
DELHI ADMINISTRATION & ORS. oo o+ 2RESPONDENTS
GORAM

SHRI J.P. SHARMA, HON'BLE VEMBER (J)
SHRI B.B. MAHAJAN, HON'BLE MEMBER (A)

FOR THE APPLICANT *»s .o SHAI SHANKAR RAJU

FOR THE RESPONDENTS ess2.MS. ASHOKA JAIN

7

1. Whether Reporters of local papers may ba"gk
alloued_to see the Judgement?

2. To be referred to the Reporter or not? ‘k§'

The applicant since retired on 3G.9.1990 was posted
as Uonstable/Crimé in the Crime Branch, Polic; Head Quarter,
New Delni. The applicant filed an application under
Section 19 of the Administrative Tribunals Act, 1985
on 23.12.1988, but subsequently he filed an amended
appliéation with the permission of the Court on 6.;.1989.
In this amended applicgtion, the applicaht has assailed the
order_dt. 11.4.1988 @assed by Deputy Commissioner of
Police and the order dt. 6.5.1988 passed by the same
officer,(Annexureé A-1 and A-2) by which the name of the
applicant was not included in £he list 'C' for promotion to
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the rank of officiating Head Constable and the

representatlon dt. 5.8.1988 against delayed grant

of qua51-permanency as well as delayed conflrmatlon f

and ron-promotion in list ‘Gt was rejected.

applicant has claimed the fol lowing

To quash the order of confirmation of the
applicant on the post of Constable made by
the Commissioner of Follce in the year 1966

To direct the respondent Nos., 1 and 2 to grant

deemed/ante~date confirmation to the applicant
at the post of Constable from the date when

the applicent had completed the maximum -

period ofprobation as a temporary Constable in
Delhi Police Force.

To quash the impugned order at Annexure-A 3.

Ze The
reliefs = -

(i)

(ii)

(1ii)

(iv)

.(v)

To direct the respondent No.l and 2 to grant
Notional Promotion to the applicant at the

post of Head “onstable and his name be included
in List G.II the promotion is to be made in
accordance with the date of confirmation. This
relief is consequential to relief no.l.

To direct respondents nc.l and 2 to pay all
the consequentlal benefits in form of difference

of pay, arrears, allowances, increments etc. etc.

{vi) To direct respondent Nos. L and 2 to grant

(yii)-

{viii)

.seniority to the applicant in the post of Head

Constable and his case be considered for the
promotion at the -posf of A.S.I. and his name
be included in List.'D', |

Any other relief which this Hon'ble Court deems
fit and proper in the circums$inces of the
application be also awarded to the applicant.

To direct the respondenis to place the name of
the applicant above his juniorg in the Seniority
List of Head Constables.
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3. By the order dated 18.1,1989, the petition

was admitted for reliefs Nos. (iii) and (iv).

4, The brief facts of the case are that the applicant
was enrolled as a Constable in Delhi Police in April, 1954.
He was appointed on a probation of three years' period.
However, he was confirmed on 5.3.1966. The ne#t promotional
Apost in Delhi Police for unqualified, over-aged “onstables
also is the post of Head Qonstaéle for which a list
is prepared. In March, 1988 such Delhi Police Constables
vere called for an interview for the purpose of promotion
to the posf‘of Head Constable and the persons who joined
subsequent to the applicant weré cailed for the said
intervigw and the applicant was §assed over. The
épplicanﬁ made a‘representation in writing to the

respondents on 7.3.1988 (Annexures- A3 and A 4), .
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- AR I . . The reply on

dt. 7.3.1988 ,
the said representation/is endorsed at the bottom of
the same reading that the Constable Bharat Singh is not
eligibte for the promotion list 'C' as he has been confirmed
after 1964. Thereafter the applicant has made another
representation dated 6.6.1988 {Annesure-A-5) : By the

“ letter dated 6.9.1988 {Amexure-A 2), the applicant was

informed by the respondents that after a period of 25 years,
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the request for ante-dating confirmation cannot
be accepted. Actually this is the order dated 7.9.1988
which has been assailed alongwith the order dated 11.4.l988

(Annexure~A 1) which is the list 'C' for promotion

to the rank of officiating Head Constable of the Gonstables

and the name of the applicant does not appear in this list.

S. Tbe main grievace of the applicant is that since

he had joined earlier and comple ted probation period
successfully and not only this, but his name is

included in the list‘of those Constables who have been
recomme nded for' award of the Police medal in October, 1987
(Annéxuré-A 6), then in that case, the éelay in confirmation
which is sole-gct of the respondents, should nét come

in tpé‘way of defeating the claim of the spplicant for

. inclusion - in the list 'C', The apblicant has stated
that one Mela Ram junior to Ehe applicabt as he joined

in 1957 and was even awarded a major punishment of
foreféiture of five vyears' approved services, has been
promoted in list 'C"(Executive) at the raﬁk of

Head Constable (Annexure-A l). The applicangzglready
completed 34 ygaisf of service and since retired

on 30.9.1990, but was promoted before his retirement.
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©on ad-hoc basis as Head Constable w.e.f. 27.1.1989.
Thus the only grievance of the aopllcant is that
though the persons who joined subsequently as
Constable with the' respondeinits havg been enlisted
in List-'C' (Executive) and have been given
promotioﬁ éo the.ﬁext higher'rank éf.Head
Constable and the applicant has béen pa#sed
over, though he éerved to the satisfaction

of the respondents earning good rémarks to

the extent of being recommended fo# thé award

| of Police medal,

6, The réSpohdents have cénteéted?the application
and the only point raised by them i% that the
applicant was confirmed in March, l§66 and only
these Gonstables who stood confimed by Decamber,
1964, mere called for selection for the post of
Head Constable and enlisted in List 'c? which was
done in April, 1988. It is not‘said in the
whole of the éountei that the applicant waé |

: \

in any way not upto the mark or earned adverse

/7

remarks so as not to be cons idered for promotion

to the rank of Head Constable,

7. It is, however, in the subsequent affidavit

Svorn by the Deputy Commissioner of | Police,

Headquarter, Shri U.N.B. Rao thgt Mr. Mohinder Singh

" :
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‘unless and until he is passed over.

A.5.I1. has been senior to the applicant.

8. We have heard the learned counsel of the parties
at length and have gone through .the record of the

case. In spite of ourbsking the personal file of

the applicant, the affidavit has been filed by the

learned counsel for the respondents on 8.8 .1991. 1In

thls affidav1t it is stated in pars-6 thét there is

no relevancy of his service records as th?betitionér

#as not éassed over for promotion due to his indifferent
service record. Thus when this position is admitted

by thé respondents, now it is to be seen whetger the
applicant could have been confirmed much éarlier,so'as(te

come within the zone of con51deratlon for enlistment in

List 'C' preparatory to promotion to the rank of

"Head Lonstable. The only ‘argument advanced by the learmed

counsel for tbe respondents is that the appllcatlon

has not been agmitted on the point of confirmation.

However, since the rext premotion to the post of

fiead Constable from the rank of Constable is linked with

‘confirmation, so indirectly the confirmation comes into

issue. A person needs to be confirmed in his own turn

. The normal period

prescribed for_probation”is 3 years. The applicant joined

(X 070. . .



; as Gonstable in 1954. Thus tﬁere is a deemed confirmation
| after a périod'of 3 yeérs,though the order of
confirmation might not have béen passed or was passed-
‘in March, 196€, In the present case, it is admif;ted'
by the respondents that there was nothing adverse in
the service records of the appiicant, S0 his non-confirmation
alongwith his juniors caste a serious reflection on
not considering him for cohfirmation in his dwe tyrn.
It was all the more necessary wien tﬁe seniority depends
for next’promotion on the basis of confirmation. It
is necessary that a person should pass the period of
probation successfully and after doing sudcessful
completion of that period, his record of service is to be

scrutinised for his confirmation. If the respondents

did not do that, then none is to byasme, st least not the

applicant. In whole of the reply filed by the respondents
L 4 &S well as in the affidavit of D.C.P., Mr. Rao filed on

8.8.1991, there is not a word regarding the incapability

of the applicant. iIn S.P. Police,.Ludhiana Vs . Dwarka

Dass-1979 (1) SLR SC p-299 where there ® a maximum petiod
of probation as in the case of Constable is three years,
the person has to be cenfirmed in his‘due turn., I
Senior Regional Manager, FJS,I, Vs. Labh Singh-1987 (1) |
SLJ Punjab Hiéh Court p-.l109, the Division Bench held that

if no confimation order was passed, then there shall be

pE

| ) 0008001




of authorities™ that late confirmation is pre-judicial

‘His ron considepation on the ground of L. in the selection

for considering the juniors, then such an act of respondents

cannot be upheld.

v

deemed confirmation if there is no order extending
the period of probation. It has been held in a number

to the service carecer of a person,

9. In view of the above discussion, we find that the
applicant should have been deemga to have been confirmed
in his due turn and should have been cons idered alongwith

his juniors who were confirmed earlier, i.e., before '1964.
late confirmation

of April, 1988 is arbitrary and discriminatory. The
respondenis have to give reasons to ignore him if they chose
to-select in-List 'C' similarly situated over-agé,'
unqualif ied Constable fbr'éromotion to the post éf Head

Cons teble for enliétment in List ‘¢! and if no reasons

are given or there is no criteria or objective considerstion

10.  The applicant has, immediately after the selection
process started im April, 1988, made represeptation to the

v

2. State of Punjab Vs. Dharam Singh
18510 g

l. Sant Ram Vs. State of Rajasthan .
AIR 1967 5.C. 1910 L
AIR 1968 S.C.

3. State of Haryana Vs. Shamsher Jung
AIR 1972 S.C. 1546

4. Kundan Lal Vs. Delhi Administration
1976 {1) SLR 133 . e

5. Dr. Benoy Kumar Dass Vs. State of Orissa
1974 SLR 222 |
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%’%
authorities that he shouldialso be called for seiection
. N " ’ ’ .
8 juniors to him.have been called. A reply was sent

to the applicant that since he was confirmed

in~1966 then the matter cannot be allowed to be

twenty ‘ ' '
agltatedzflve years after. This reply o the respondents

does not speak well of them. The learned counsel' for

the respondents was asked three querries by the order

- dated 28.9.1990 which are as follow s :=

(a) W®hether any seniority list of Gonstables was
published before 1988 and ifso, when?

(b) How the year of confirmation as 1964 was fixed
: for screening candidates for List 'C' in 19887

(c) Whether the fixing 1964 as 'the zone of
candidates had any nexus with the number of

vacancies available for the List 'C! Head Constables

The 1earned counsel for the applicant adﬁitted that

no seniority list of Gonstables was publlsed before 1988.

Thus the appllcant cannot be said t be at faJlt if he had

-not made any representation against his non.¢onf irmat ion

in due course, at least at the' time when his juniors

- were confirmed., The pdblidation of the seniority list

-would have been sufficient to give information fo

the applicant regarding his late confirmation in April, 1966.
But when the matter was not published in the form of

seniority list, then the applicant cannotfbe expected to

know wha} is in the files of the pespondeﬁts. The applicant,

therefore, at the first opportunity when selection was

s
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held for enlistment of Gonstables.for promotion to
He ad Gonsiables made a representation. Thus the applicant
should have been considered alongwith other Gonstables
junior to him in the selection of April, 1938 itself and

agalnst
the respondents, therefore, have dlscrlmlnatedzhlm in not

considering alengwith his juniors. The late confimmation

of the applicant cannot come in the way when there is
nothing on the record to show that the applicant could not
have been confirmed in his due turn on the basis of his

service records.

11l. In view. of the above discussion, thé application
is allowed and the respondents are directed to gi§e
promotion to the applicant from the date.his immediate
junior was given, i.e., from 11.4.1988 or 6n any
subsequent date when any such junlor to the applicant

as Head Constable.
301n@dL The. date of joining as Constable shall determine
as to who is junior to the applicant, i.e., those who
have joined laterthsn 11.4.1954, shall be treated as
juniors.to.the applicant for this purpose. The applicant’
shall be entitled to éll the berefits of wages etc. from

that date minus these which have already been granted

to him by promotion on 27.1.1989 as Head Constable on

ad-hoc basis. The respondents are further directed to

give retirement benefits to the abplicant such as pensioen,

gratuity etc. on the basis of the revised pay which shall

ls
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be fixed as said above in para-#. In the circumstances
A

the parties shall bear their own costs.

\
ﬁ‘\/v\/"‘MZ %{, Ql ) &
(B.B. MAHAJAN, (J.P.. SHARMA)
MEMBER (A) | MEMBER (J)
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