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CORAM

The Hon'ble Mr. P, K. 10 v?..Trt•>, '/iuc )
TheHon'bleMr. b.N. DHCUfQIVAL, ADMlNIoTivMrVu

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2 To be referred to the Reporter or not ?
3' Whether their Lordships wish to see the fair copy of the Judgement .
4. Whether it needs to be circulated to other Benches of the Tribunal ? j

(of the Bsnch delivered by Hon'ble Mr, P»K. K^rtha,
Vic e Gh a i rman (J))

•v'Je have heard the learned counsel of both parties .vhen the

case came up for admission today The applicant who has worked

^ 33 Senior Scientific .issistanrt in the CSIK has prayed that the
impugned order dated 5»lOoi939 passed by the respondents be

quashed and that they be directed to grant him permission/

sanction to voluntarily retire from service.

2. The notice of voluntary retirement dated 28th August, 1939

mentions about the ill health of the applicant as the iP.ain reason

for seeking voluntary retirement* He has stated that he ivas on

medical leave at the time of applying for volumary retiremc-rt.

-2 spplicaptine responaencs have infori.ed^ ^heir lettei dated
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5»i0.i939 that his request for voluntary retirement cannot

be accep.ted on the ground that he has not completed 20 years

of qualifying service* They have also stated that the •

period of his supension •,vith effect frorn ii»5«l933 is a

non-qualifying period for all service benefits and cannot

be counted for pensionary benefits.

4« The learned counsel of the applicant has relied upon

the Government of India's decision No.(i) -under F-ule 23 of

the CCo(pension) Rukes, 1972, according to which, where the

suspension has been held to be ^rfholly unjustified,

• appropriate entires as to how the intervening period is to

be treated, have to be made in the service book of the

Government servant concerned* In the absence of any

specific entry, the period of supension shall be taken as

counting towards the qualifying 5ervice(Vide OM dated 28,2«

1976) .

5. The applicant had been placed under suspension on

11.5,1933 4. The order of suspension vv^s revoked and the

penalty of reduction to a lovver rank vdth opportunity for

promotion in the normal coiarse was imposed on him by order

dated 30th June^ 1988,

6-. ' The respondents have not passed any order as to how

the period of suspension will be regulated.

7. In our opinion, the respondents should have given o

show cause notice to the applicant and after considering his

CX^
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represarrbations passed specific order as to how the period

of suspension is to be regulated, naraely, as to whether

it vjoi.;ld be treated as duty for all purposes or for some

purposes or as not duty for any purpose. No such

procedure was followed by the respondents e. The mere fact

that a penalty has been imposed on the applicant vvould not

be sufficient for the pu^rpose of deciding whether the
•vA'

period of suspension vvill^e treated as duty or as qualifying

service for the purpose of pension»

Qf The respondents have not given permission to the

applicant to voluntarily retire from service within the

notice periods Though the reason given by them for not

giving the permission is not legally sustainable, the

. refusal of permission by them cannot be faulted^ The

respondents have the discretion to grant the peiraission

or to refuse the permission sought for voluntary retirement

in terms of Rule 48-A of the GG3(Pension) Rules.

9» V/hile conceding the right of the respondents to

refuse the permission, .ve do not agree v/ith the reason

given by them in the impugned order dated 5.10.1989. are

^iso of the opinion that having regard to the oircjmstancos

in vvnich the applicant had sought for voluntary retiremant,

the respondents should consider his case sympatnetic..lly.
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m the facts and circ.umstances of the case, we feel that

the respondents should so reguls'ce the period oi susj^ension^
proportionate

that the applicant will not be deprived of his/pension

and other retirement benefits. The application is •

disposed of with the above observations.

There will be no order as to costs.

K/t".

(B.N. DHOUNDlYAi^
MEIVIBHR (A)

(P.K. KARTI-iA)
VICE CI-BIRI.iAN( J)


