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MR.JUSTICE -S.K.DHAON, VICE-CHAIRMAN(J)
MR.B.N.DHOUNDIYAL,MEMBER(A)

Shri Prabhu Dayal,
Asstt.Sub-Inspector

Office of the Deputy Commissioner
H.No.569/18 -
D.A.V.High School

Khandra Road . _ . ]

Om Nagar .
Gurgaon(Haryana) APPLICANT .

¢

BY ADVOCATE SHRI G.R.MATTA.
. Vs.

1.The Commissioner of Police
Delhi Police,
Police Head Quarters
M.S.Building, I.P.Estate
New Delhi.

2.Additional Commissioner of Police
New Delhi Range _
Police Headquarters . f
M.S.Building, I.P.Estate i

: New Delhi. (

o 3.Deputy Commissioner of Police

West District ‘
New Delhi. ce e RESPONDENTS

&y ADVOC 4T SHQI B R PR*SH%
ORDER (ORAL)

JUSTICE S.K.DHAON:

The applicant, an Assistant Sub-Inspector
inr the Delhi Police, was subjected to disciplinarj ;
proceedings under the Dqlhi Police Act, 1978(the '
Act) and the Delhi Police(Punishment & Appeai)
Rules,1980(the Rules). On 23.9.1987, the Deputy
Commissioner of Police, actihg_ as the disciplinary
authbrity, impésed a punishment upon‘ the applicant
of reducing him'by three stages entailing subsequent

! ’ . . !
reduction in his pay from Rs.1380/-per month to .
Rs.1320/- per month in the time scale of Rs.1320- ;
30-1560-EB-40-2040 permanently with effect from ?
the date of issue of the order. On 20.7.1988, the é

Additional Deputy Commissioner of Police acting .

as the appellate authority, diémissed the appeal |
of the applicant.The two orders are’ being impugned

%» ' in the presgnt OA.
[ -
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2. On 18.2.1986, a summary of allegations was
served upon the applicant. The substance of the
allegations 1is that the applicant while working
as HAG 1in .the office of the Deputy Commissioner
of Police/Palam Airport had induced Woman Sub-
Inspector Parveen Giri to pay him a sum of Rs.1000/-

on the assurance that he would not bring the matter

regarding IRV occupation -~ . Cof i a
. -to the notice offe authorities concerned
Government quarteraTimarpur by her/ and will get
) without bringing
her House Rent Allowance stopped /to the notice
of the senior officers. Parveen Giri aforementioned
lhad paid Rs.1,000/- to the applicant in the presence
of S.I. Sukhpal 8Singh and Bhim Singh posted at
Palam Airport, New Delhi. When the applicant did
not help her, she demanded her- money from him
which he refused to give with the plea that he
had been served with a show cause notice for sitting
over the papers of House Rent unnecessarily. The
above act of the applicant showed his misconduct
and the dereliction in the discharge of his official

duty which is 1liable for departmental action under

Section 21 of the Act.

3. We may at once note that in +the summary of
allegations, there is not even ‘'a whisper of either the
exact date on which the sum of Rs.1000/- was
allegedly paid by Woman SI.Parveen Giri to the applicant

of the approximate period during which the said bayment

was made to him(the applicant). Since the fate

of this case turns upon the appreciation of the
evidence of Woman Sub—inspector Parveen Girij,
SI.4%.Sukhpal Singh, and - ST Bhim 6 Singh. ~, we may

at once refer to the depositions of the three witnesses,

as analysed in the inquiry officer's report.

4. Before cansidering the evidence, we may note UA .
is .
the department's case/that‘the motive of * .. payment

of fa: sum of Rs.1000/- by -‘Woman SI Parveen Giri
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to the applicant was that he would see to it that
no - -.action 1is . i- taken . .- .:against: secher: i
oﬁ account of the fact that she continued to occupy
a Government quarter at Tirmarpur and continued

to draw the House Rent Allowance.

5. We have Dbefore us, the comﬁunication dated
9.2.1983 of the Deputy Commissioner of Police,Delhi
Airport “to the Deputy Commissioner . of Police,
" Headgquarters(IIl),Delhi. The subject of ' this

communication is fhexeéove?y of H.R.A.from W/SI
Pafveen Giri. It isjstated therein.that:W/SI Praveen
Giri was allotted a Government quartér by Police
ﬁeadquérters while she was posted 1in 0ld Police
Line. Accountant/Old Police Line  has - shown that
shé was drawing House Rent Allowaﬁce in her Last

Pay Certificate, so the House Rent Allowance is

not Dbeing recovered from her pay. A request‘ is

made that a copy of the ‘allotment ordé} vide
whidh Woman SI Parveen Giri was allotted a quarter

may be supplied to that unit for further ‘necessary

action.

6. On 17.2.1983, a communication was issued Dby
the Depufy Commissioner of ' Police,Delhi Airport.
to the Inspector’ Control  Roomn, Shift 'B'..
The subject of this communication 1is the recovery

of House Rent Allowance from Woman SI Praveen Giri.

It is recited therein that Woman SI Pravéen Giri

may be directed to furnish the following information'

in'réspect of her Government accommodation to Acctt/
Branch,PAP, immediately: -

(1) Allotment order No.

(2) Type of Quarter No.and No.with place.
(3) Date of occupation of Quarter.

~

7. Then, we find the Accountant/Palam writing
for and on behalf of the Deputy Commissioner of

Police,Delhi Airport, on 3.3.1983amdinquiring
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..% * the decision taken by the Police Headquarters !

regarding the recovery of House Rent Allowance

frdm Woman SI Praveen Giri.

8. - These doquments show that | proceedings had
been initiated against Woman SI Praveen Giri on
9.2.1983. There is nothing on record to sugéest
.did not

that WPraveen Giri./ acquire: knowledge of these
proceedihgs onv or after 9.2.1983. We find from i
the communication of the Deputy Commissidner of
Poiice, Delhi Airport, New Delhi dated 9.2.1983 !
to the Deputy Commissioner of Police,Headquarters(II)

that a copy of that .communication was .. = ol
%dorsedn.:i . to. - . Accountant /Patamp . HRA 4
stating therein that the payment' of House Rent'

to WSI Parveen Giri

Allowance/ may be' stopped with immediate effect
.an order of ’

and_/total fecovery of House Rent Allowance Wasitp'

be Bassed: -’ later onqaﬁxﬁﬂereceipt of a copy . of
the gllotment .order from the Police' Headquarters. !
The second endorsement is to the Iﬁ charge, Shift
'B' for. directing Woman SI Praveen Giri to supply
‘'the particulars of the- Government quarter 'in her
possession immediately. 1In these circumstances,an@

din the absence of any material to the contrary, |
! .

it should be presumed and assumed that Woman SI

Praveen Giri acquired knowledge of the said

communication ~ dated 9.2.1983 either on 9.2.1983

or soon thereafter. |

9. We find that the inquiry officer has quoted !
the statements of one of the two star witnesses, SI
Bhim Singh, in the preliminary inquirj. The quotation,

as relevant, runs thus: - - :

"Some time in March-1983 S.TI. Parveen Giri \

paid Rs.1000/-to ASI Prabhu Dayal in my and
S.I1.Sukh Pals's presence "
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10. We - mayl examine the. depositions  of three
witnesses as paraphrased by the inquiry officer
in‘his report. Woman ST Parveen Giri stated that
from the year 1980 to 1983 she remained posted aF
Palém Airport. She was allotted a Government quarter
at Timarpur wﬁen\she was posted at 0Old Police Lines.
Aﬁ Palam Airport, she saw the pay packet of one
of her friends and found that the amount“mehtioned
therein was 1less than the pay : ;‘she drew though
both of them were in possessioﬁ of a Government
accommodation. She mentionéd this .fact to the
applicaht._The applicant told her that it is a‘pause
of concern that she is drawing House Rent Allowance
while in possession of =a Government quarter and

for this lapse she could bée punished as it is a

case of -embazzlement of -Government money. The

"applicant told lem that. 2/3 years' service could

be forfeited in this case. She asked the applicant
to suggest .some wayé and means through which
recovery 1is made from her without any punishment
beiﬁg inflicted upon her. Applicaht agreed to it.

She talked  to SI Sukhpai Singh in this connection

~who told her that the applicant is a good friend

of his and he will discuss with him. After 2/3 days,
the -applicant and SI Sukhpal Singh told her that
the - work required Rs.1200/- and she agreed to bay
thé said sum to the applicaﬁt in a day or two,
provided she is not punished; Accordingly, she paid
Rs.lOOO/— to the gpplicant in thé domestic passenger
hall in £he. presence of S; Sukhpal Singh and SI
Bhim Singh after 2/3 days. The applicant told her
not ‘to disclose this fact' to anybody else. After
i%/z months she received a shoW—causernotice which
was 1issued to her in ‘connection with the iH.RfA.

Then, she asked the applicant to return her money

i

!

o
.
1

;

i

as she had been punished but the applicant failed . ;

to do so. During cross-examination, she stated that

I
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she coula not tell the exact date or month when
she compared the pay of her friend in PAP but stated
that if' was in the year 1983. She filed an
application for stoppage of House Rent Allowance
in the month of Feb/March 1983. She coﬁld ndt tell

the exact date since when her-H.R;A was stopped.

11. Now we come to the testimony of Inspector
Sukhpal Singh. He stated +that he was posted at
Palam Airport as Sub Inspector in 1982-83 and he
was working in _searching/frisking staff. Woman
Sub Inspector Parveen Giri was also posted in their
shift. She, one day gave a packet to the applicant
in domestic transit hall. He did nqt know what that
packet was containing. He did not see with his
own eyes, any transaction of money between4 the

applicant and Woman Sub Inspector "Parveen Giri.
During cross examination, he admitted that he never

saw Woman Sub Inspector Parveen Giri meeting/

talking to the applicant. He did not tell her

that the appiicant is well-known to him. He witnessed the.

said packet being delivered by Woman\Sub.inspector
to the applicant in the year 1982,but he could not

remember the date, time and month. He further stated
that, in fact, it was a folded four time full size/

scap paper but he' did .not know what it was

containing. At the time of handing over of the

folded paper to the applicant,no one except he was bpresent

&

[N
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there. On being cross examined by the inquiry officer,
this witness stated that he could not assign any
reason. as to th Woman Sub-Inspector ,Pafveen Giri
had mentioned in her. statement %hat Sub Inspector
Sﬁkhpal was present at the time 6f handing over
Rs.lOOO/;. He also could not make out any reason
as to whatyiimnt by handing over a simple paper.
However, it is correct that she passed on one folded
piece of paper to the applicant 1in the Domestic
Passenger Hall. The discrepancy between the statemenf
given Dby him before the inqﬁiry officér and ~ in
the preliminary inquiry was pointed out to him
bf the inquiry officer. He admitted that his former
statemeﬁt( in .the preliminary inquiry) did nqt

contain any mention of the folded paper.

12. We now come to the statement of Sub Inspector
Bhim Singh. He was posted at.Palam Airport in the

year 1983. Woman Sub Inspector Parveen Giri was

also deployed in 'B' shift. She did not give any

money to the applicaht in his presence. He was
pressurised. by the then Deputy Commissioner of
Police/Palam to deposé againétithe applicant. There
was no transaction of money between Woman Sub
Inspector Parveen Giri and .the applicant in _-his
. examination

presence. .During cross/ by the inquiry officer,
the-. witness admitted that his statement wasArecorded
during the preiiminary ‘inquiry: “He. .  was
cpnfronted with the statement given by him in the

preliminary enquiry. That statement was quoted

in the inquiry officer's report to the effect:

"Some time - in March-1983,W.S.I Parveen Giri
orL7 Rs.1000/- to ASI Pfabhu Dayal in my and S.I.
Sukh Pal's presence."Qn my enquiry W.S.I Parveen
Giri told me that this’ amount has been paid

by her to ASI Prabhu Dayal for Proper disposal

5y |

paid
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of her case régarding the payment of House
Rent to her when = she had beeﬁ in occupation
of Govt.accommodation 'in Timarpur.She
subsequently told me that ASI Prabhu Dayal -
had taken away the amount but had not helped
her out in any way."
He . stated ©1 that he made the statement in.
the preliminary inquiry on 11.11.1983 under pressure
from Sh.Balwant Singh, the then DCP/Pdlam Airport.
DCP/Palam wés not present at the time of recbrding

of the statement.

13. The inquiry officer, after referring to thg
statements of the \aforesaia " three witnesses and
relying upon the statements made by them 1in the
preliminéry inquiry, had recorded- a finding that
the charge had been brought home to.the applicant.

\
!

14. The questioﬁ to be examined 1is whether the
‘statements recorded in the preliminary inquiry
could be used at all against the applicant and
if yes, to whatl exfent. To put iz differently;whether
the statement: of & witness: . given in the
“preliminary inquiry can be used as- a suﬁstantial
piece of evidence. We have already indicated that
one of two key‘ witnesses, namely SI Sukhpal Singh
merely statea"before the inquify officer that he
saw some packet being passed on by Woman Sub Inspector
Parveen Giri to the applicant. We have already
pointed: out that another witness, SI Bhim Singh,
in his examination-in-chief, categorically denied
that he ever saw any money being passed on by
Woman Sub Inspector Parveen Giri to the abplicant.
We have already indicateq that?%&figﬁﬁg gﬁeBg%théggg’

in the preliminary enquiry under duress.

%
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15. Rule 15 of the Rules, interfalia, provides
that a preliminary enquiry is a fact‘finding enquiry.
its‘purpose is (i) to establish the nature of default
and identify the defaulter.(ii) to collect prosecution
'evidence,(iii) to Jjudge quantum of default and
(iv)to bring ‘relevant documents on record to
facilitate-. a regular departmentai enquiry." The
suspected police officer may -or may not be present
at a preliminary enquiry but when present‘ he .shall
nof cross-examine the witnesses. The file of

preliminary enquiry shall not form part of the
formal deparfmentél record,but statements therefrom
may be' brought on record of the departmental
proceedingé Whén ' tﬁe witnesses are . no ionger

~available. , There shall be no bar to the enquiry

officer ©bringing on .record any other documents

from the file of the preliminary enquiry, if he

considers it hecessary after supplying copies to

the accused officer.All statements recorded during
the preliminary enquiry shall ber.signed by the
person making them and attested by the enquiry

officer.

.15. Here, we have alreédy indiéated' that three
star witnesses actually deposed in the proceedings
before the inquiry officer. Therefore, the question
of their béing not available‘ so as to attract the
provisions of Rule‘ 15 did not arise. It follows
that their statements could not be brought on record
so as to form part -of the departmental enquiry.

As a. . cofrolary, " .the. _.statements .. of . . the

sg&fd . - witnesses recorded in the preliminary enquiry -

cannott be  and should not *be used as a substantial
piece of evidence. At the most,the said statements
can be used for a limited purpose of -contradicting

thé testimonies of the witnesses deposing before

%
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the inquiry officer. In the present case, we find
that if the statements recorded in the preliminary
enquiry are excluded, there is hardly ' any
corroboration of _the testimony of Woman Sub
Inspector' Parveen Giri. It has to be remembered
that Woman Sub-Ithector Parveen Giri categorically
stated that she paid a sum of Rs.1000/- to the
applicant in the presence of SI Sukhpal Singh and
SI Bhim Singh. SI Bhim Singh had totally denied
this fact. However, SI Sukhpal Singh had contented
himself by saying that he saw some envelope being

passed on to the applicant.

16. The testomony of SI. Sukhpai Singh at the
most,creats a suspicion. However, suspicion does
not take the place of proof. Therefore, even in
departmental proceedings, a particular charge cannot
brought home to a delinquent servant on a mere

suspicion.

17. Barring the uncofroborated testimony of Woman
Sub Inspector, there is no other material upon which
it can be held that she paid al sum of Rs.1000/-
to the applicant. It is on record that the said
Woman Sub Inspector was subjected to disciplinary
proceedings on the charge that she had paid a sum

of Rs.1000/- to the applicant and 1in those

' proceedings she was awarded the punishment of a

mere  censure. The counsel appearing for the
respondents has shown @s the order of the punishing
authority imposing the aforesaid punishment upon
the Woman Sub Inspector Parveen Giri. The
possibility of Woman Sub Inspector Parveen Giri
making a false accusation against +the applicant
to ward off the danger of the disciplinary

proceedings being initiated against her on account
of the fact that she had continued to draw House
Rent Allowance 1in spite of the fact that she

csontinued to occupv the Government accommodation
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is not ruled "out. There is no suggestion in the

case that any disciplinary proceedings were taken

against her in that. behalf. On the contrary, there-

is material to indicate 'that steps were taken to
réalise the amount paid towards House Rent Allowance
from her. In these circumsfanées, taking an overall
view of the testomony of Woman Sub Inspector Parveen
Giri, we_'do not consider .her evidence as of
probative value. If’that be so, this case will fall

-under the " no evidence rule".

18. This OA succeeds and is allowed. The orders
of the disciplinary‘ authofity as well as the

appellate authority are quashed.

i

19. . There shall be no order as fo costs.

(B.K.SINGH) (S.KrggAON)
MEMBER (A) | - VICE—-CHATRMAN(J)
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