
central adhinistratiue: tribunal
PRINCIPAL BD^1CH; NEllJ Q£LHI

• NO.2553/89,0.A.No.^g/90 and
0.A.No.254/90 '

Neu Delhi, this the Bth day of June,1995

Hon'bla Shri 3,P,, Sharma, Member (3)

Hon'ble 5hri B.K. Singh, nember(A)

1. 3agdish Prasad,
LDC
s/q Shri Ram Prasad,

Naval Hqs,,
Ministry of QefencB.

2, Chinta ['lanijLQiC
s/o Shri Bal Kris.han
o/o E-in-C's Branch,
Ministry of Defence,

' 3, Sohan Singh Rauat,
' LDC

S/o Shri Laxman Singh Rauat,
DG, Quality Assurance/Wen 12,
Ministry of Defence,

4, Udai Bir Singh,LDC
d/o O.G,, Eluality Assurance,
Ministry of Defence,

5, Rishi Pal,LDC
s/o late Shri Chandan Singh,

4i o/o Adjutant General,
^ Ministry of Defence,

6. Dinesh Singh,
LDC

s/o Shri Hri-dam Ram,
o/o Adjutant General,
Ministry of Defence,

7, Prem Lai Baloni,LDC
s/o Shri Duarka Prasad,
o/o Rearch and Development,

•Ministry of Defence,

8, M^nbir Singh,
LDC

s/o 3utha Singh,
o/o Adjutant Gene.ral,
Ministry of Defence,

9, S.K. Ghosh,
LDC

s/o Shri R, Ghosh,
Chief Admn, Off icer/A-.4 ,
Ministry of Defence,
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10. Lalit prashad,
s/o Shri Keshwa Nand,
0/O Adjutant General#
Ministry of Defence.

11. Gopi Chand, tI>C/ -
Shri Harpat,
O/O General Staff/ , _
Ministry of Defence.

12. Liladhar, LDQ^ . ^
s/o Shri Manorath,

• O/O General Staff
Ministry of D ^ace. ^

13. Naresh Chander, LPC»
S/o Sh. Ramanand,
0/0 Research &Development,
Ministry of Defence.

14i Ramesh Chandra, LDC,
S/o Shri Shiv Datt,
O/O D.G.r Qly Assur^^f,.::
Ministry of Defence.

15. Bishi pal# ,1^'
s/o Shri R.S. verina,

0/b General Staff Sranch.^
Ministry of Defenc^.^,-.

16. Pritam Chand, LDC#
s/o snri Nathu Ram#
0/0 Quarter Master General,
Ministry of Defence.

17. subhash Chand, LDC/
s/o Sh. Bishartiber Dayal,
0/0 D.G. Quality Assurance,
Ministry ot Defence.

18. Vijay Kumar# LDC#
s/o Sh. Kedar Nath,
Air '

K,lnistry of Defence.

19. pratap Chand# LPC,
s/o Sh. Jamit Singh#
0/0 D.G. Quality Assurance#

W Ministry of Defence. .. 3/-
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20. Shyam Kumar, JjQC*
s/o Sh. Amar Chanel,
o/O Aijr Headquarters,
Ministry ot Jjefence.

2x, surya Pra^^sh# LDC/
s/o Shri Keshav Datt,
O/O Adjutant General,
Ministry of Defence.

22. Kuldeep Kumar, LDC,
s/o Sh. C.R.Sharma,
o/o Chief Acimn. Officer,
Ministry of Defence.

23. Prem Singh, LDC,
s/o Late Sh. Kedar Singh,
o/O Air Headquarters,
Ministry of Defence.

24. Sarvan Kumar, H5C,
s/o Sh. Mishri Lai,
O/O Chief Admn. Officer,
Ministry of Defence.

25. Mohan Singh, LDC,
s/o Sh. Alam Singh,
0/0 Naval Headquarters,
Ministry of Defence.

26. biwan Singh, LDC,
s/o Sh. Ram Singh Bisht,
o/O Chief Rdmn. Officer,
Ministry of Defence.

27. Surendra Kumar sharma,LDC,
s/o Sh. Harbans Lai,
O/O General Staff Branch,
Ministry of Defence.

28. SuHhvir Singh,LDC,
s/o Shri

o/O Eng. in-Chief Branch,
Ministry bt Defence.

29. Bhaskar Notigal, LDC,
s/o Shri

c/C Saval Headquarters,
Ministry oj; Dexteuce.

.4/-
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30. Naresh Kumar, LDC,

s/o shri

o/o D.G. Quality A ssurance.

Ministry ot Defence.

31. P.C. Barthwal, LDC,

S/o Shri.Tota Ram,

o/o Chief Admn.Officer,

Ministry ot Defence.

32. Raj eshwar Brash ad, I£>G,

s/o Shri Ram Lakhan,

0/t) Research & Development,

Ministry of Defence.

33. Harak Singh, LDC,

s/o Sh. Hayat Singh,

o/o General Staff Branch,

Ministry of Defence.

34. B.S. Bisht, IDC,

s/o Shri Shiv Singh Bisht,

o/o General Staff Branch,

Ministry of Defence.

35. Kishan Pal, LDC,

s/o Shri

o/o General Staff Branch,

Ministry of Defence.

36. soban Singh, LDC,

s/o Shri Bachan Singh,

o/o Naval Headquarters,

Ministry of Defence.

37. Mohan, IDC,

s/o Shri Deva Ram,

o/o Adjutent General,

Ministry of Defence.

38. Sate Singh, LDC,

s/o Shri Surender Singh,

o/o Quarter Master General Br.,

Ministry ot Defence.

39. Jaswant Singh, LDC,

s/o Shri Hanurriant Singh,

0/0 Dt.G. iNi.c.C.,

Ministry ot Defence.,
.5/-
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40. Snit. Urmlla Badial/ LDC,

W/o Sh. Raylnaer Ktmar Badial,

O/O Naval Headquarters,

Ministry of Defence.

41. Diwan Singh, LDC,

s/o sh. Vishan Singh,

O/O Eng. in-Chief Branch,

Ministry of Defence.

42. virender Singh, LDC,

S/o Sh.Pviran Singh Aswal,

Air Headquarters,

Ministry of Defence.

43'. Ram Phal Singh, LDC,

r . Sh, Dharam Singh,

0/0 D.g. Quality Assurance,

Ministry of Defence.

44, Gulab Singh Bora, LDC,

S/o Late, sh.Prem Singh,

Directorate of Public Relations,

Ministry of Defence,

45, Daya Nand, LDC,

s/o Sh, Krishan Chand,

O/O Chief Adinn. Officer,

Ministry of Defence,

46, Surender Pal Singh, LDc,

s/o sh, Avtaf Singh,

Naval Headquarters,

47, Meharwan Singh, LDC,

s/o sh. Gabar Singh,

O/O Adjutant Beneral Br.,

Ministry or Defence,

48, Sudhir Salhotra, LDC,

S/o Sh, Madan Mohan Lai,

O/O Quarter Master. General Branch,

Ministry of Defence.

48. Chander Mohan, LDC.,

S/o Shri Bachi Ram,

O/O Naval Headquarters,

iXl .1, i. ; -J. £
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JogeiaH Singh, LDC
S/OSh. Ohaxara Singh,
C/0 Military Seetion

fi"

Mahesh Ch. Sharma, LDC
S/0 Shri M.L. Shorma
D.G^auality Assurance,
Ministry of Defence

Raj Bir Singh, LDC
3/0 Shri Gurcharan,
D.G. Quality Assurance
Ministry of Defence

Rajinder Negi,
S/0 Shri J.S. Negi
C/0 Chief Admn. Officer,
Ministry of Defence

Kamal Kumar
S/0 Shri Gopt Ram

C/OChief Administrative Officer,
Ministry of Defence

-r" " •

Trilochan Singh, ,
S/0 Late Shri Sajjan Singh
C/0 Chief Administrative Officer
Ministry of Defence

Prero Lai Chauhan,
S/0 Shri Surat Ram, ^
C/0 Chief Administrative Officer,
Ministry of Defence

57, 3haram Singh,
S/0 Late Shri Bhim oingh
C/C Chief Administrative Officer
Ministry of Defence

58, Dharata Bir Singh
S/0 Shri Raghobir Singh
C/0 Chief Administrative Officer,
Ministry of Defence

59, Oharam Pal Singh,
S/0 Shri Udi Ram
Naval Headquarters,
Ministry of Defence

60, Dinesh Kumar,
3/0 Shri Suraj 3han
QHG, Ministry of Defence

61, JoNo Mishra,
v/0 Late Shri R',5, Mishra
D,G.Q,A, Ministry of Defence

b'



62. Brijesh Singh Bisht,
3/0 Shri Dhyan Singh
RCPO, Ministry of Defence

63. Kohdcin Chand
S/0 Late Shri Kamalapati
GS Branch, Ministry of Defence

64. Shiv Rdj Singh,^ J . -S/0 Late Shri Jagat Singh
' ' E-in-C Branch, Ministry of Defence

65. Gdgart Singh,
S/0 Shri Dilwan Singh —.. ^
E-in-^C Brahch, Ministry of Defence

'̂ 66>-^--AK "^RalnavV^"'̂
S/0 Shri ^B Rana, ^:
Air HQ.RK Poram,
Ministry, of Defence

67. Madan Singh
S/0 Shri Shiv Singh
Air HQ, RK Puram,-
Ministry of Defence

68.

69.

70.

71.

72.

73.

74.

Sri Niwas Singh
3/0 5h. Asnarqjpan SirigK
QMG Branch, Ministry of Defence

Mahendra Singh
3/0 Shri Mam Chand
Air HO. RK Purarn,
Ministry of Defence

Rdj Kumar
3/0 Shri Sukhan Lai
Air HQ. Wyu Bhawan
Ministry of Def^ ^

RK Jha
S/0 Shri N. Jha
Air HQ. Vayu B^awqn,
Ministry of Defence

Mahesh: Chand
S/0 Shri Bhola Dutt :
Air HQ. Vayu Bhawan,

cMinistry-of Defence

- PSi. Rana • •
S/0 Late Shri Agar Chand
Naval Headquarters,
Ministry of Defence

Rajbir Sin^h
3/0 Shri Laxhmi Narayan,
m Branch, Ministry of Defence

--f" .
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75. Ram Chander Bhagat,
s/o Shri 3ai Qatt
R&D Rinistry of Defence.,

76, Auodesh Kuneir Sahu
s/o Shri Kanhai Lai Sahu
FiS Branch jMinis try of Defence

By Advocate; Shri Dog Singh

Us.

1, Union of India
through its Secretary
Ministry of Defence
South Block,New Delhi,

2. 3oint Secretary (Admn) &
Chief Administrative Officer,
Ministry of Defence,C-II Hutments
Dolhousie Road,Neu) Delhi

By Advocatej Shri P.H, Ramchandani

,.. Applicants

• .A >No.16/90

•j^ 3ai Bhaguan s/o Shri Karen Singh
r/o 661/12, Harijan Basti,
Bindapor,P.O. Uttam Nagar,Neu Delhi,

2, K,S, Hehra s/o 3h. Gulab Singh
r/o 142-BG,5 Paschim Uihar,Qelhi,

3, Radha Charan s/o Sh. Bhagan Lai,
r/o 417 A BlockjLaxmi Garden,
Loni RoadyDistt .Ghaziabad,

4, Mdhukar.s/o Sh.Uisuanath
r/b 924 Srimati Sucheta Kriplani
Hospital CampuSyNeu Delhi,

5, Nabi Hussain s/o Sh. Sahab Qin
r/o E-8 riahabir Enclave Part-III
P.O. DabarijNeu Dalhi,

Bharat Lai s/o Sh, Sohan Lsl
210 \/illage Takhand, P.O. Takhand
Delhi,

7, 3.L, Yadav s/o Sh. Khailai Rai,
r/o RZ 18-A Sitapuri Papt-II
P.O. DabarijNeu Delhi-45

8, 3eet Mai s/o Shri Par'marth
r/o B-l Kondli, P,0, Kalyanpuri
Delhi-9l.
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9, Kalu Ram s/o Sh. Sohan Lai
r/o H, No. 130, DL Flohalla Sayeduala
Palual City, Distt .Far id ab ad ,
Haryana

10, Sh, Krishan Bahadur s/o Shri Harka Singh
Delhi Elscorts Exchange Building,
4/4 B^safali Road jNeUi-Oelhi,

11, Sh, Sadhdu Singh Bist,
A-51, East Uinod Magar,Delhi,

12, Rajinder Parshad Chaudhar/Ramdsv Prasad Choudhary
A-39, [•'lidhapur Extension,
Badarpur,Neu Delhi, ... Applicants

By Advocate; Shri 3og Singh

Us.

1. Union of India
through
Secretary in, of Defence,
Army Head quart e rs , Neu Delhi.

2. Dy,Chief Administrative Officer,
f'Un. of Defence,-
Army Head quarters,
[\leu Delhi,

3.- Sr .Mdministrat iue Officer,
Ministry of Defence,
Army headquarters,
Nbu Delhi,

By Aduocate: Shri P»H, Ramchandani

Q,.A.. 254/90

1. Satya Naraiyan s/o Sh. Suiv Kumar
r/o ro 118, Sakarpur,DieIhi,

2. M.S. Rauat s/o Chandan Singh
r/o 11/124, Eanchyuia Road,
riandir Flarg , N.De Ihi,

3. Dharam Uir Singh s/o Arjun Singh
r/o Will, Bhonata P.C, Dadri
Disi^t, Gh a z iab 3d, U, P,

4. Rosh^n Lsl s/o Dharam Singh
R/o h,4/474,'p. Gokal Puri,
Herijan Basti,Loni Road.
Shahdra jDelhi,

5. Sohand Lai s/o Heram Singh,
r/o 0 Block, 614, Sev/a Nagar,
Neu Delhi,

By Advocate; Shri.S.K, Gupta

Versus

Res pondents

• *. Applicants
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2,

no:

Union of India

th r 0 ug h
3 Gcretary,
P'linistry of Oefenca,
Army Headquartors^
Neu Delhi,

^5eputy Chisf
Adminis tratiua GfficBr,
Ministry of Defenc3j
Army Head q-uartsrs ,
Neu Delhi,

Sr. Hdministratius Officer,
r^inistry of Qafence,
nrmy Headquarters,
Neu Delhi. ,,, Respondents

By Aduocato! Shri P.H« Ramchandani

0 R a £ R

Hon'ble Shri 3,P, Sharma, l'1ember(3)

All these cases are taken together in

• visu of the fact that all of the applicants

were at one point of time uare Biaisp)loyed as

Group 'D' emplayeas in the department of Armed

Forces Headquarters (AF H53) and had uorkad

as such. But from September ,1 982 on differ

ent dates by separate orders till January,1988

the cippiicancs in 3, A,Nq.2553/89 uera giuen

adhac promotion to Group 'C post of L.Q.C,

® Stopgap;-, arrangement.

Similarly^ the applicants inD.A,

!1o.15/90 U9re employed in Group '0' posts and
thay uere giuan promotion on l/arious dates

from 1982 to 1988 on Group iC post on
adhoc basis.

I

• • 1 1»
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Similarly^ the applicants of Q.A.No,

254/90 uere appointed to Group D post and

uiere given promotion to Group C post on adhoc

basis on uaripus:datBs and years commencing

from 1985 to 1988,

All the applicants though they have

different dates of appointment as Group 'D'

and diffar-ent dates of promotion as uell ®s

different years in Group 'C on adhoc basis

but the application for joining together has

been allovJed earlier, so cases of these

applicants are dealt uith togethsr and

uharBuar necessary spacific mention of that

applicant shall be made,

2553/89 uas filed in Decembar^1989

and the relief prayed for by the applicants

is not to revert than from the post of L.D.C,

and that the respondents be directed to
J

regularise the applicants on the post of

LQC uith all other consequential benefits

and further they be considered for higher

post of U,Q.C. and Dealing Assistant. The

applicants have also prayad for the grant of

interim relief. The Tribunal vide its order

dated 22.1 2.89 directed that the status-quo

as of that date be maintained till 4.1,90

and that order hag baen made absoluta.

..12.
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Thus from 22,12 ,89 the applicants arauorking

as L.OsC. on an interim direction by the Tribunal,

The necessity of filing the 0,A. uas that the

applicants ' ^ uara likely to be reverted

from their adhoc promotion,

0,A, 16/90 uas filed in January,1990

claiming almost the sama relief as prayed for

in the 0,A,|\lo,255 3/B9, In this also by the order

dated 5,1,90 the status-quo as of that data

uas directed to be maintained and that order

uas made absolute,

0, A,No,254/90 uas filed in February/l 990

in uhicljj almost tha same relief claimed by tha

applicants as of 0.A,No,2553/89 and an order

of status-quo uas also passed on '13,2,90 uhich

continues till today uhich uas made absolute.

Before dealing uith the legal aspect of the

matter, the facts of the above noted 0,As,

and the applicants uho have joined in those

applications are somauhat different as regards

their entry in Group 'D* post in AF Some

of the present applicants in the due course

of their engagement and continuing, under the

interim orders of the Tribunal on the post

inn • • only typing test)of LUC nave cleared the examine tio nj/and have

since been regularised on their appointment

to the post of L.D.C., so tha case of such

..13,
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applicants is different, As regards the other

applicants, the respondents have taken the

stand that AF HQ Clerical Seruica

Rules,1968 laid doun that the temporary uacanciss-

in the grade of LOCg are to ba filled up by

lO/o of the vacancies by promotion of Group 'D*

employees (borne on the regular establishment

of Head quarters/I , 3 . organisations). Out of

thesa 10/oj 5% of the v/acancias are to be filled

up on the basis of qualifying examination

held for this purpo-sa by the Staff Selection

Commission (S3C) and 5% on the basis of seniority

subject to rejection of tfhe:uhfit, from .amongst
\

Group employees uho have passed the

Matriculation or an'equivalent examination

from the recognised Board or University,

Remaining 90% of the vacancies or such higher

percentage i' as determined by the Government

ars to be filled by direct recruitment on

the basis of competitive examinat io ns'he Id

for the purpose by the 33C. A copy of the

rules has also been annexed along'jith applicat

ion of 0.^ .No.2553/89,

.,14.
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From 1979 onuards the SSC could not make

sufficient number of candidates ausilable for

filling of the existing wacanciss in the grade

of LDC against 90^ of the vacancies notified

to the Commission, for being filled through

examination, A dec is io n^ the ra f ore, uas ttaken

in consultation uith DOP&T to fill up certain

number of vacancies on adhoc basis from,

amongst Group employees ho had passed

^ the Matriculation or an equivalent examinations

The adhoc appointments were made in. the grade

of LDC from amongst Group 'D' employees uho

had passed the Matriculation or an equivalent

examination. These Group tQi employees uiere,

hoLJeverj asked to appear for testing their
-V

knowledge of typeuriting at that time and those

subsequently
u^ho could inaks' the grade at that" time or^^in the typewriting

which uas held by the Department, they WBre

appointed to the post subjecb to the foliouing

COnd it io ns : -

(a) The adhoc appointment in LDC grade will
be uptq six months or till such time the
qualified candidates from Clerk Grade
examination or individuals from the panel
for promotion of Group 'D' employees to
LD grade becoma available, uhichaver
is earlier.

, ,.15,
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(^b) The appointmen t uin be purely on adhoc
basis and will not confer on them any right
uhatauer for claiming regular appointment
to LD grade of the AFHQ Clerical Service,
The services rendered on adhoc basis in
the LD Grade uill not count for the purpose
of seniority in that grade and for
eligibility for promotion to the next higher
grade,

(c) No request to regularise the adhoc
appointment u ill be made by them.

\.d ) The adhoc appointment in the LD grade
uJill not continue beyond attaining the
age of superannuation prescribed for the
post of Louer Division Clerk.

The respondents promoted 119 such Group 'D«

employees and the last appointment ^as made on

3,7.89. Out of these 119, 3 have since been

regularised against the 5^ quota of vacancies

reserved for promotion of such Group 'D' employees

based on seniority-cum-f itness , Tuo more

have since been promoted uho passed the

limited, departmental examination. The appoint

ment of remaining 114 Group employees uag

only upto 31,12.89. Since their appointment

was made for a Specific' period, they automatically

stood reverted to Group 'D' post u.a.f. 1,1.90,

^ith regard to the above history of

the appointment of Group 'D' employees, a

. .16,
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refersnce should also be mads to the procsss

of recruitment to the grada 'C i.e. LDC

of Clerical Services. Though a reference

has been made above to the rules 1 968 but

these rules haue since been superseded by

AFH-Q Clerical Rules,1987. Houever, regarding

the recruitment process to Grade of LDC

there has been no change. Rule 3 of the

rules deals uith the composition of the service

and that there shall be tuo grades namely

Upper .division Grade and Lower Qivision Grade,

The posts in both the grades shall be. non-

gazetted, Central Civil Service 5Gro up 'C

ministerial and shall be non-sslection.

Hula 7 deals appointment to the service and

Rule 9 to the mode of appointment in the

service. The posts shall be filled as shown

in the Third Schedule of the rules. Sub-

rule (3) of F?u1b 9 lays down as follows;-

"If sufficient number of qualified

candidates are not available for appointment

to the Lower Qivision Grade on the results of

competitive examinations held by the SSC,
the vacancies may be filled either provisionally

or on a regular basis in such manner as may

be decided by the Government.''

...17,
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The relevant portion of Third Schedule is quoted

b 3 lo u s -

"Lower Division
Grade (Groun ' C'
Min ister ial)

Temporary vacancies

Temporary vacancies shall be
filled in the follouing
manners, namely;-

(a) Ten per cent of vacancies
shall be filled by promotion
of Group '0' emplo yees (Bor n'a
on regular establishment
of the Headquarters and Inter
Service Organisations referred
to in the First Schedula) in
the follouing manners, namely:-

(i) 5^ of the vacancies may be
f illed an the basis of quali
fying examinations held for
this purpose by the Staff
Selection Commission, and

d5-

(ii) 5% of the vacancies
shall be filled on

the basis of seni
or ity,sub ject to
the re jec tio n of
the unfit,from am
ongst Group 'D:'
employees uho have
passed the Matri-

• culation or an
equivalent examin
ation of a recog
nised Board of
Universit y.

Provide that if

sufficient number of persons
are not available, the

vacancies shall be filled in

the manner prescribed in

clause (b)|

Provided further that if more

employees than the numb§? ^f vacancies

available under this clause qualify
at the qualifying examination, such
excess employees shall be considered

for filling the vacancies arising in
the subsequent years so that the

riinimum

5 years'
service in a

Group 'D'
post in i^rmei
Forces
Head quarters
on regular
bas is,

... 11
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employses qualifying a t an earlier

examination are considsred before

those uho qualify at a later

examination,

(b) Semaining vacancies as may be

determined by the appointing

authority in accordance with the

provyiso to (a) abov/.e and Rule 10

shall be filled by direct

recruitment on the basis of

competitiue examinations held

for the purpose by the ^taff

Selection Commission,"

Rule 11 of the rules lays down for

regulations for the competitiue examination and

• that has been indicated in the Fifth Schedule and

Sixth Schedule of the rules. Sixth Schedule is

^ with regard to Lower Division Grade Qualifying

Examination for Group '•» employaes. As per

v^ixth Schedule as laid doun undsr Rule 11

regularly appointed Group 'D' employees meaning

thereby that an employee appointed in any of the

Headquarters and' Inter. Service Organisations in

the r-Unistry of Defence to a Group 'Q' post on

regular basis is eligible to appear in the

examination who has completed on the crucial
\

• ate not less than 5 years approved and continuous
b e

service and should not/morethan so years of age

: I
.-..19.
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This examination is a qualifying examination held

by SSjC for appointmant to Louer Division Grade of

AFHGi Clerical Service.

It is not the case of the applicants in all

the above aforesaid OgAs that they uare appointed

aftar passing the qualifying examination conducted

by the SSC" as envisaged under Rule 11 of the rules

read uith Sixth Schedule appended to the rules.

The applicants uere appointed only on adhoc

basis and an order issued in this respect

has bsen enclosed by the applicants themselves

as Annexure 5(d) which is reproduced belou:-

- A

v>-

"No. A/2285 5/CAe/P-1
RAKSHA nAlMTRALHYA
(Hukhya PrasKasan Adhdkari Ka Karyalaya)

Subject; Appointment of Educationally
qualified Group '0' employees
as LDC on adhoc basis.

Competent authority has approved the
appointment of 138 Group 'D' employees as shoun in the
attached list as adhoc LDCs uith.effect from 05 July,
1988 to 31 Dec. 1988 sub ject to the follovJing conditions I-

(a) The adhoc appointment in LD grade uHi be
upto 31 Dec.1 988 or till such time the qualified
candidates from Clerks Grade Examination or
'Individuals from the panel for promotion of
Group employees to LDC become available,
whichever is earlier,

(b) The appointment is purely on adhoc basis and
Will not confsr on them any right whatsoever
for claiming regular'appoincment to LQ grade
of ths AFH Clerical Service, The services
rendered on adhoc basis in the LD grade will
not count for the purpose of seniority in that
grade and Cor eligibility for promotion to
next higher grade.

• •2o»
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(ci) No request to regularise the adhoc appointment
will be made by them.

(d) i he adhoc appointmant in LD grade uill not
continue beyond attaining the age of super
annuation prescribed ror the post-of LDC.

Hindi version uill fbllou.

sd/-
(K.S. DHINGRA)

Senior Administrative Officer
14 3uly 1988 "

similar order issued in 1985 filed as AnnBXure__3

in 0, A.No,254/90 is also reproduced belous-

" r-iosT I mm 1 ATEN0.iV22B5 6/CAd/p„i

RAKSHA MANTRAlAYA
(PIUKHYA PRASHA5AN ADHIKARI KA KARYALAYA)

Sub; Appoint iTBnt of educationally qualified
Group 'D' employees as LDC on adhoc basis

117 Group 'D ' employees as shoun in the enclosed l:fe t
are appointed as adhoc LQCs uith effect from 02 3anuary 1987
to 3otn 3une 1987 subject to the follouing co pdic tio ns S-

(a) The adhoc appointment in LQ grade uill be upto
30.6,87 or till such time the qualified candidates
from Clerks Grade Examination or '"Individuals from
the panel for promotion of Group 'D' employees to
LDC" become available, whichever is earlier,

(b) The appointment is purely on adhoc basis and uill
not confer on them any right uhatspever for claiming
regular appointment to LO grade of the AFHQ Clerical
SBrvice, The service rendered on adhoc bss-is in the

, LDirade uill not count for the purpose of s eniority
in that grade and for eligibility for promotion to
next higher grade,

(c) No request to regularise the adhoc appointment uill
be made b y t hem,

(d ) The adhoc appointment in LD grade uill not contimiis
beyond attaining the ags of superannuation proscribac
for - the post of LQC.

L

sd/-
(T.S. blAL)

•eputy Chief
Administrative OfficBr(P)'*

..2a.



Ik

m

I

;21 j

n similar order issued in 1988 in O.A.Nq,15/90 uhich

is annaxure 3 of tha said O.A, also goes to shou

that thasa adhoc appointments ara stopgrap arrangements,

The stand taksn by all the applicants in

all the aforesaid- 0,As is the same that they uJera

selectsd and appointed to the post of LDC by the

/

respondents against the sanctioned auailabla

required post vide v/arious letters from 1982 onujards

till 198g» All thess candidates possessed the

minimum required educational qualification and

other standards and most of them have succassfully

passed the typewriting test/examination conducted

by tha bSC and since they haua been continuously

and regularly 'Jorking on the post of LDC 'Without

a

the break of^single day except a fau artificial

ones, they have to ba regularised in their appointment

s they haue been succassfully discharging their

duties of the uork assigned to LQCss Soma of them

bee n
hawe also/giuan training on the basic training

for specialisation in tha uork relating

to LDCs, Thus the averment made inthe O.A, as

•uiell as the arguments aduanced by the learned counsal

is that the applicants by virtue of putting in long

yaars of un-interrupted and continuous servica

a

..22.
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on the post of LQC haus acquired right^interGst/

lien in the said posts to continue to work as LDCs

uith all ordinary/co nssquent ial bonafits. The

respondents are Bmpouered to recruit candidates

for the post of LDCs euan otheruisa than S5C

under Rule 9(3) of the AFHQ Clerical Service RuleSj

1 987, The respondents have, hojuievar, taken the

stand in the reply as i^ell as during the course

of the arguments that the appointment of the

applicants has not been according to ^FHlj

Clerical Service Rules,1§§'8 as amended in 1987

and that they have never been selected for

promotion to Group 'C post of LDC as required

under Rule 11 read uith Sixth Schedule, They

uere at the time of appointment duly informed

about the nature of their appointment that

it is s topgrap arrangement and uill not confer

any right for giving regular appointment to the

post of LDC, The appointment of these applicants

had not been,on the basis of seniority nor on

the basis of merit. They 'uJers appointed only

in the eXigencies of the service aftayputting

to certain typing test which is not the only

requirement but only to test whether Group '0'

employee can cope uith the typing uork uhile

* • *23,
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postsd to LOG on adhoc basis. The respondents

haua emphatically stated that they are

participating unit uith the QOP&T uhich has a nodde

[•'Ministry and sines instructions hav/s bean issued

on'.not making any adhoc appointment beyond

28,3,8 9, the appointments of the applicants,

on various dates issued in 1982 onuards uere

allowed to continue till DecBmbar,1 989, The

last such adhoc appointment was mads on 3,7,89.

Some of these appointees were also applicants

in the aforesaid D.'-^s. haua qualified the

Limited Departmental Corjipet it iv/a Examination

or have coriie'. by uay of seniority in tha 5%

quota and haua been regularised but those uho

could not make a grade or did not take the

limited departmental competitiue examination

haue no right or lien to retain the post but

in uieu of tha interim direction issued in G.A.

Nj,255o_/89 the appointments uiera continued and

is because of the order of the Iribunel passed

on inter im r e lief though exparte on 22,12,89

the appointments beyond 31.12.39 are oontinuing.-

f'lost of these applicants uere only appointed

in 1988 and 1986 but they had to continue

though thay had put in 2. or 3 years of seruice.

The appointment' on adhoc basis uas necessitated

. . 24,
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becausa from 1981 to 1988^ 151 uacancies of LQCs

uere available, a chart of uhich has been givan

in para 5 of thet?Dunter at paga 106 of the paperbook

of A.No, 255 3/89, - Thesel5l uacancias ^Jere filled

by promotiaa of Group 'D' emplayees and during

all these years froml 981 to I9B85 36 Group ®

employees have been regularised -as per rules

after they qualified in the said examination.

The respondents have also filed a copy of the

issued by DDPT on 3oth March, 1988 where the

instructions for adhoc appointment have been

revised. It is because of t his the respondents

have to take action^ for reversion of the ad-hoc

appointees from group 'Di' post^

The applicant's counsel has also referred

to the rejoinder and to certain decisions giuen-

by the Principal Bench regarding rsgularisation

of adhoc promoteas from Group 'D' employees as

LQCs. ' '

^3 heard and given a careful consideration

to the legal aspect involving the case as u ell

as to the material points addressed before us.

After conclusion of the arguments ^ the learned

counsel for the applicant has also filed a~~copy

of the judgement delivered by Principal Bench

« « .25,
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in 0 ,^ , No , 1282/91 on 17,5,95 in the csse of 5hri

Rajendra Prasad Kukreti Vs, UOI. In v/isu of this

the case uhich uas earlier reserved for judgement

uas reopened to hear fresh arguments regarding

the applicabilit y.o f the judgement In the O.As,

under considsration. This judgement by the Principal

Bench consisting of Hon^ble ^hri,H,\y, Haridasanj

Vics-Ciiiaipman and Hon'ble Shr i K, Ruthukumar,

f'^ember is solely based on certain concession

giuan by the counsel representing the respondents

iihri fleK. Gupta during the courssof heaping

and the judgement is based on earlier decision

of 0 ,A ,No, 1485/91 decided on 12,8,92, There is no

reference to any of the decisionsof Hon'ble

Supreme Court uhich have come into light after

.r ' decision of O.A , No, 1485/91 , There is a Lso

I

n3 reference on the other 0,^s. decided by the

Principle Bench - 0 .A. [\!o . 15 36/91 and Q,ft,No,

1537/91 decided on 27,2,92, This judgement is

therefore a judgement uhich cannot be said to be

/ a judgement giving a ratio to bo a precedent

in other subsequent cases and ue are fortified

in our viau by the Full Bench decision in the case

of Sri C.S. Rangadhamaiah and ors. 1/s. Chairman,

Rsiluay Board and others decided on 16,12,93

reported in iyol.3,Full Bench Judgements, The

...26,
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Full Bench has•cansidered in this casa in para 15

of the reports regarding decision pisr ' Incuriarn

where it is said that the latest decision rsndered

has
in ignorance of earlier dBcision/.tD be regarded as

per incuriam and. not bindiggoQin-the court in a

subsequent case. Para 15 of the report is re

produced belou;-

"l5. MsSuming that there are tuo inconsistent
decisions, we shall examine as to which decision
can be regarded as a precedent binding in sub
sequent cases. It is obv/i^us that the Principal
Bench and the ">hmedabad Bench have rendered their

without noticing the earlier decision
of the t-rnakulam Bench. in such a situation it
is well settled that the later decision rendered
the ignorance of the earlier decision has to be
regarded as per per incuriam and not binding dnj
the court in a subsequent casa. This principle
has been succinctly stated in Salmond on
Jurisprudence, I2th Edition, oage'lSI at para {5)
as follouss-

{5) Inc0nsiso0 ncy betueen earlier dec.isions
of the same rank. A court is not bound by its
own previous decisions that are in conflict with
one another. This rule has been laid d oun in
the Court of AppealC Young's case (1944) K.B,
at 725 7293, Court of Criminal Aopsa li"(R .v*
Power (1919)1 K.B. 572 (CCAI/
to the House of Lords. There may at first
sight saem to be a difficulty here; now can
a situation of conflict occur,if the court
IS bound by its own decisions? At least tuo
answers may be given. First, the conflicting
decisions may come from a time before the
binding fores of precedent uas reco^flised,
i'econdly, the more commonly, the conflict may
have arisen through inadvertence, because the
.earlier case Was not cited in the later.
Jwing cQ. tne vast number of precedents, and
the heterogeneous ways in which they a^e

- onlysy for counsel to miss a relevanttoo ea _
authority. Uhenever a relevant prior decision

^he judg^menLs, it must be assumed that the
I^thP^n Mi"" isnorance or forget fulness of it.If the new decision is m conflict with the
old, it lo given per incuriam and is not
binding on a later court,"

(emphasis supplied)

.27,
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In Raghubir Singh's casa it has been laid douin
that a dacisicn of a Bench of tu)o 3udgas is
binding on the D.ivisian Bsnch consisting of the.,
same number of 3udges and that, therefore, ^,h8'- ' /'
principle laid down by a Bench of tuo judges' does
not get reversed or supersedsd by a subsequent
decision of a Barch of the same number of judges.
Applying this principle it has to be held that uhat
holds the field as a binding precedent is the
decision of tha Crnakulam Bench and that the sub
sequent decision of the Principal Bench and the
Ahmadabad Bench have to be regarded as per incuriam
and not binding in subsequent cases. This being
the legal position the decisions of the Principal
Bench and the A.hmadabad Bench have to be ignored
and the Ernakulam Bench decision alone should be
regarded as holding the field as a precedent in
regard to the v/alidity of the impugned rule in
80 far as it gives retrospective effect."

In vieu of the above facts, since tha judgement
> -

^ in 0, A, J\lo ,1282/91 >Jhich is solely based on a judgement

in 0,A,No,1485/91 cannot be treated as precedent or

binding natur.e in vieu of the above full Bench

^ ^ decision.

^ The learned counsel for the applicants has

• placed reliance on the decision of Q , Mo, 668/88

Wed Prakash and ors Us, UOI & ors-. decided by

tha Principal Bench on 12,9.89 alonguith O.A.

No. 914/885 0. A,Jvo ,985/88 and G, A. No, 101 0/88 by a

common judgement. In that case the Bench has

directed for regularisation of the services of

adhoc LDCs- on the basis of their Hnnual Confidential

Report in consultation with the Staff Selection

Commission. In those cases ^ the petitioners have

been working as LDCs on adhoc basis from G years

... 28.



)>

:2B:

to 11 years since 1979 and they challenged the

dacision of the rsspondents to reuert them to

their substantiue post in Group 'D' category.

In that case ths Principal Bench has considered

the case of Jacob Fl. Puthuparamb il & ors l/s,

Kerala iJater Huthority & ors, reported in

3T 1590(4) SC 27. A reference has also been made

in the judgement to another case of Hon'ble

Supreme Court of 3mt. P.K. Narayani & ors

'O' l/s. State of Kerala and ors. reported in

1 984 -juppl, see 212 and Dr. A^K, 3ain & ors,

vs. UOI & ors, reported in 1987 SCC 497. While

quoting these cases, the Bench further observed

that' in rJara yani's case, uhare Hon'bla Supreme

Cjurt directed that the petitioners and others

similar ly'placed should be allowed to appear at

the next examination. Houeuerj in the Q»H» 568/88

case, the Bench has come to a conclusion that

the regularisatio n can be done on the basis of

service record. a reference has also been made

to daily rated casual labour employed under P&T

Oapartment \ls. UOI 4 ors., 1990(l) SCC 122. ,,h,Vh i
authority of equity in paying uagos. '

e uill discuss tHes'e case subsequently.

... 29,
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The learned counsel for the applicants has also

placed a reliance on a decision in Q»A,No, 1153/91

decided on 31,7,92 in the case of Shri Amrish Kumar

& ors. Vs. UOI & ors, Tha respondents in this case

were UOI i.e . Dopartment of Fertilizers , Ministry

gf Agriculture, Decision in this case has been

arrived, at taking the decision of the earlier case

referred to above of Q,A.No.668/88 as a precedent

and uithout any further reasoning the same direction

was given in this case. Similarly, the appli-

cants have also placed reliance on a decision

giv/en on 13.8.92 in a bunch of cases Q.A.No,

1485/91 - D,p, Gehalar &ors. Ms. UOI &prs, and

covering O.A, Nos. 1745/91, 1485/91, 1980/91,

1970/91, 2005/91, 2008/91, 1896/91, 2100/91, 2400/91,

1599/91, 1642/91, 1538/91 and 1894/91. In these

cases reliance has been placed in the decision

of 0.1=^, 668/88 referred to above decided on

1^.4.91, While giving this judgement in para

6of the judgements the Bgnch obs e^Jed/that^i t
is ueii established that adhoc appointments

dehors the rules do not establish any right.

Further no regularisation in service can be

alloyed contrary to statutory rules. It cannot

be that the contravention of the statutory

rules, adhoc appointment is made and ^fter

• «3o ,
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sometimes that appointment is regularised. The
> /

statutory rules for recruitment cannot be alioued

to be circumusnted in this manner. It is only

uihen there are no statutory rules for recruitment

and the vacancies exist that adhoc employees or

daily uJager employed for sufficient length of

time may be entitled to be regularised. After

the statutory rules contain a provision for

relaxation then possibly pouJers can be exercised

j for relaxation of the rules in favour of these

employees who have rendered service for a number

of years.'* After observing this, the Bench has

again revarted to the ratio of O.A, No, 668/88

and almost •ga'A/s the same direction given in

that case, r;aferring to the cases of 5rnt, P,K»

Narayani and ors. Us, State of Kerala and ors,^

the case of Dr. A.K. 3ain and ors, Us, UOI & ors.,

and the case of 3acob f'l. Puthuparambil and ors,

Us, r\erala Jater Authority and ors .(supra),

"i he learned counsel for, the applicant has also

• filed copy of the judgement of the Principal Bench

in O.n.Nos, 1536/91 and ISST/QI^ disposed of by

a Common judgement by the order dated. 2 7,2, 92.

But in this case the petitioners' case was

dismissed for regular isation. In this case
9

L ..31.
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the judgement in 0 »A,No, 668/88 on the basis of

yhich the earlier judgement • referred to by the

learned counsel for the applicant is based has

been referred to. After the decision of 0,^,

No,668/88 on 12,4, 91 , 0 .Mo . 382/90 was decided

by the Principal Bench by the order dated 10«lQa91

in the case of 3agmohan Singh Us^ UOI k ors,

where the claim for r egular isatio n was rejected

of ^dhoc Group 'D' employee who continued ' to

Work as LD C for a number of years on the ground

that ha cannot earn any lien on the post of

without going through the process of recruitment

or promotion under .the relevant Recruitment Rules,

The SLP filed by the aggriev/ed party was rejected

by the Hon'ble Supreme Court, In the aforesaid

judgement of Shri Manohar Lai & ors. Us, UOI h.

ors. in 0 .H . No . 15 36/91 , the case of Dacob

Puthuparamb il and ors, Us, Kerala Uiater Authority

and ors reported in 3T 1990(4) 3C 27 has also

been considered and it was found that the Kerala

(

Water Authority adopted the rule without

preuijus approval of the State Government and

those Cannot be said to be statutory rules and

were only administrative instruct io ns j so those

...32,
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uho had put in one yeae adhoc-S3 2?\^ice uiere ordered

to bs regularised. Icp that case there uas no rule

like the rules in the present case AFH^I Clericsl

Service Rulesj 1968/1987. Similarly, the case

referred to in D.A .No, 668/88 (supra) directing

reg ular isatio n on the basis of service record,

i"he case of Smt, P»K, Narayani and ors» decided by

Hon'ble Supreme Court has also ±iBBn referred to

and in that case only the petitioners i.s.Smt,

P,K, Narayani and ors, uere allowed to take'

examination through P^jblic Service Commission

and after relaxation of age, their regularisation

Was therefore effected through open competitive

examinat io n •and not on tha basis of length of

service, 0«A, 658/88 do not lay dcun the precedent
as per decision (Supre)#

The contention of thelearned counsel

for the applicant that since there are decisions

of the Tribunal on other side i.e. long period

on adhoc service uas considered sufficient for

issue of directions to the respondents to regularise

the services of Group 'D' employees and other

decision that any length of continuous adhoc

aarvice u"ill not give a claim or right to such

an incumbent for regularisation, so tha matter

may be referred to a larger Bench, However,

..33.



h

r

;33

uie find that there are catena of decisions of

/

Hon'bla Supreme Court uhich has crystilised the

law and haue binding nature .

, Firstly ue haue to find out if the

Hon'ble Supreme Court has directed regularise tion

of the service either of a casual uorker or in

particular c ircumstancss of an incumbent holding

for a number of years
promotional posty'then that decision of Hon'ble

Supreme Court in those specific circumstances
1

-

A of those cases' can treated a s i.

precedent because that decisionh^is • not decided

a question of lau. The Hon'ble Supreme Court in

the case of State of Punjab and others vs.

Surinder Kumar and others reported in 1992(19)

AT C 500 on the question of regularisation of

^ part-timer uork on the post of lecturers. , The

Punjab and Haryana High Court decision directing

regularisation was reversed. The Hon'ble Supreme

Court observed at page 503 of the re farts uhich

is as folloust-

"6. A decision is availabla -is a precsdsnt
if it decides a question of lau . The

respondents are, therefore, not entitled to rely
upon an order of this Court uhich directs a
temporary employes to be regularised in his
service uithout assigning reasons. It has to
bs presumed that for special grounds uhich
must have been available to the temporary
employees in those cascsj they uere entitled
to the relief granted, Merely because grounds

^ ...34,



^.v

V

••34:

are not mantioned in a judgement of
this Court, it cannot be understood to have
bean passed without an adequate legal basis
therefor. On the question of the requirement
to assign reasons for an order, a distinction
has to be kept in mind betuesn a court whose
judgement is not subject to~further appeal
and other courts. One of the main reasons

for disclosing and discussing the grounds in
support of a judgement is to enable a higher
court to examine the same in case of a
challenge. It is, of course, desirable to
assign reasons for every order or judgement,
but the requirement is not imperative in
the case of this Court, It is, therefore,
futile to suggest that if this court has
issued an order uhich apparently seems to
be similar to the impugned order, the High
Court can also do so. There is still another
reason,uhy the High Court cannot be 'squated
with this Court, The Constitution has, by
Article 142, empouered the Supreme Court to
make such orders as may be necessary '"for

.<• doing complete justice in any case or matter
pending before it", uhich authority the
High Caurt does not-enjoy. The jurisdiction
of the High Court, uhile dealing uith a urit
petition, is circumscribed by the limitations
discussed and declared by the judicial deci
sions, and it cannot transgress the limits
on the basis of uhims or subjective sense of
justice varying from 3udga to Dudge."

In the case of Q'r, Ai^jjndhat i fV'jit Pargao'nk-^r

Ms, State of r'laharashtra and another reported in

1994(28)ATC 41.5, the Hon'ble Supreme Court has

considered the legal position whether a temporary

such
employee merely on account of^long period

of service i,a 9 years should be deemed to

have b een regularised in service. The Hon'ble

Supreme Court observed while deciding the

case of the petitioner who has- baen working as

Lectursf without break for 9 years that eligibility

and continuous working for Houso'-ever--lo.ng period

, , «35 •
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should not be p̂ermitted 'to-.ovarreach '' the lau.

Requirement of rules of sslection through Corrimission

cannot be substituted by humane cons iders-t io ns,

LaU must take its course» Consaquentlyj the

appellant i,e, tha petitioner of the reported

Case not entitled to claim that she should

deGm to hai/s been regularised as she had been

uorking uithout break for 9 years. Thus, this

question of law has been decided by the Hon^ble

Supreme Court whether the person uho uas appointed

temporarily against a permanent post uas entitled

to be regularised under Temporary Gov/ernment

3e ruantsEiXtePB ion permanency Resolution

issued by the State Gout, in 1975 or under any

other equitable pr incipias •as she had been

working continuously since then and had worked

for 9 years without break and the simple answer

was negativ/Ss The claim of the petitioner

was rejected by Maharashtra Administrative

Tribunal, In that case ona of the formost

conditions for regular isatio n was that the

original appointment of the Govt, servant must

have been made inconformit^with the Recruitment

Wulss and the prescribed methad of recruit-

ma nt ^ The present case in hand is fully

I



i ;36s

couersd by this question of laui dacidsd by the

Hon'bla Supreme Court,. In the present case, a

Group 'D' employes uho is uorking on regular

basis after attaining 5 years of regular serv/ica

can be promoted to Group 'C post of LDC only

after he qualifies in the Limitad Departmental

Competitiua Examination as env/isagad under Rula 11

and Sixth Schedule of the hFH'Q Clerical Seruica

Rulesj196a as amended in 1 987s The appointment

J of the applicants initially uas specifically

as a stopgap arrangement. Their appointment

was continued from time to tima uith certain

breaks at occasions and euarytims the same

,/ sarv/ica condition which has been accepted by the
\

petitioners uas.laid do'Jn, The applicants

^ haue accepted those conditions af saruica and

uorkad on the promotional, post getting the

emoluments of that post while so uorking^

During these years t ha y had ample opportunity to

qualify for the Limited Departmental Competitive
or regular rectuitment

Exam inat ion^for tha post of LDC and those who

qualified have bean regularised and those uho

did not take the said examination or failed

cannot claim their r agular isat io n on the s trength

\
\
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of continuous service they have put upto Dacemberj1989

and thereafter they are uJoTking on the basis of an

interim direction issued to the respondents to

maintain status-quo and that interim direction is

subject to the outcome of this The learned

counsel for the applicants could not shou any lau

that appointment dehors the rules uill confer

certain benefits like'that of regular isation.

The Hon'ble Supreme Court has also considered

the r egularisatio n of adhoc appointees in the case

of -3 K Publi'c Service. Commission and others Ws

Dr, Narinder Hohan^nd others reported in (1994)

27 ATC 56 decided on 7.12,93, It uas an appeal
/

, (
V- of jud.gemsnt delivered by D&K High Court in favour

y
of ohe respondents Or, Narinder Rohan and others.

Dr. Narinder F'̂ .ohan and othe rs (respohdents) uere

appointed on adhoc basis in different disciplines

of medical education. The Government relaxed the

rules of recruitment and appointed on regular

basis respondents Dr. Narinder Mohan and Qr.Tariq

Parvez» The.ir appointment uas challenged on

regular basis one by Dr. Vinay Rampal, The learned

Single Dudge declared that the appointments of

respondents should be in accordance uith the G&K

Hedical Elducat ion (Gazetted) Service Recruitment

Ji
38,
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Rules j 1979. The Gov/e rnmsnt neither have pouer to

relax the rules of recruitment rior have pouer to

regularise the appointment of respondents Qr,

Narinder T'lohan as uell as Qr, Tariq Parvez on

regular basis. The appointments uera, therefore,

quashed. The appointments of other respondents uere

also quashed as being ultra vires of- the Rules.

However, on appeal the Division Bench of 3 & K

High Court held that as the rules provide for

appointment of adhoc Lecturersj their appointments

uere according to rules and the Qivision Bench gave

certain directions upholding the judgement of the

Single 3udge utp the extent that the Government

has- no pouer to relax the rules of recruitment

~f and the respondents are not members of the service^

Since they uere not recruited according to rules,

that in terms of decision of Dr.A.K, 3ain \/s, UOI

to regularise the services of all the appellants

i.e. Dr. Narinder f'lohan and that of Dr,Tariq Parvez

and others uho uere respondents before the Single

Judge in consultation uith PSC on .QValuation of

their record and conduct based on the confidential

reports uithin three mo nths^ fti-gainst the above

directions, the Public Service Commiss ion,3&K

I
• e • vJ ^ •
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filed an appeal before Hon'ble Supreme Court.

The Hon'bla Supreme Court in para 11 of the reports

observed that in the case of Or, H.K, Da in Us. Union

of India ( (1 992) 1 5CC 331}) gave directions under

Article 142 to regularise the services of the adhoc

doctors appointed on or before 1.lQ,1984e It uas

further observed that the High Court of 3 & K is

not right in placing reliance on the judgement as

a ratio to givb the direction to the PSC to con

sider the cases of the respondents i.e. Dr.Narinder

Mohan and'others. Article 142 - pouer is confided

only to the Apex Court, Further the ratio in

Dr. P.P.C, Rauani Vs. UOI uas also held not an

authority under Article 141, It uas further held

that it is more in the nature of an execution and

not a ratio under Article 141. "^hus, the obsar--

vation of the Hon'ble Supreme Cjurt as observed

in para 11 is reproduced belou:-

''11, This Court in Dr.A.K. 3ain v. Union of
India gave directions under A tide 142 to
regularise the services of the adhoc doctors
appointed on or before 1,10,84, It is a
direction under Article 142 on the peculiar
facts and circumstances therein. Therefore,
Ihe high Court is not right in placing reliance
on the judgement as a ratio to give the
direction to the PSC to consider the cases
of the respondents. Article 142 - pouer is
confided only to this Court. Tha ratio in
Dr, P,P,C, Rauani V. UGI is also not. an authority
under Article 141. Therein the orders issued
by this Court under Article 32 of the Const
itution to regularise the adhoc appointments
had become final. uJhen contempt petition uas

1
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filed for non-iiiiplsmentation, the Union had coma
forward 'Jith an application express ing its diffi-

cal'ty to givs effect to the orders of this Courts
In 'Chat behalf, uhile appreciating the difficulties
expressed by the Union In implemantation, this
Court gav/s further direction to implement the
order issued under Article 32 of the Constitution.
Therefore, it is more in the nature of an execution
and not a ratio under Article 141, Ir Up,ion of
India u. Or, Cyan Prakash Singh this Court by a
Bench of three Dudgas considered the effect of the
order in A.K, 3ain case and held that the doctors
appointed on adhoc basis and taken charge after
1»l0ol984 have no automatic right for confirmation
and they have to take their chance by appearing
before the pSC for recruitment. Ip H. C, Put ta-
swamy v, H• n' b la Chief Dust ice of Kamataka this
Court uhile holding that the appointment to the
posts of clerk etc, in the subordinate courts in
Karnataka State uiithout consultation of the PSC
ere not valid appo intments ^ exercising the pouer
under Article 142, directed that their appoint
ments as a regular? on humanitarian grounds, since
they have put in more than 1Q years's service®
It is to be noted that the recruitimsnt uas only
for clerical grade (Class "III post) and it is not
d"""fat10"'under Article 141, 'In 'Stats of Haryana
ys^ Piara'Siiigh i^is Court noted that the normal
rule is ~i?ecr uitment through the prescribed agency
but due to administrative exigencies, an adhoc
or temporary appointment may be madCj, In such a
situation, this Court hald that efforts should.
always be made to replace such adhoc or temporary
employees by regularily selected employees, as
early as possible. The temps^sry employees also
uioula gst liberty to compete along with others
for regular selection but if he is not salactad,
he must give uay to the regularily selected
candidates. Appointment of the regularly selected
candidate cannot be withheld or kept in abeyance
for the sake of such an adhoc or temporary
employee. Adhoc or temporary employee should not \
ba replaced by another adhoc or temporary employee.
Ha must be replaced only by regularly selected
employee. The adhoc appointment should not be
a device to circumvent the rule of reservation.

^ If a temporary or adhoc employee continued for a
\ fairly long spell, the authorities must consider
I his case for regular isa tio n provided he is eligible /
1 and qualified according to the rules and his /
1^ service record is satisfactory and his appoint- /
j)'' ma nt does not run counter to the reservation policy)
l' of the State, It is to be remembered that in that /

case , the appointments are only to Class-III or /
Class-I\/ posts arid the selection made uas by
suj2oxdjjT53t_e__^lBction committaa^. Therefore, this
Cou?-1 did n^3t^a~ppeaT"to"'"ha\7s~"intended to lay down
as a general rule that in every category of adhoc
appointment, if the/adhoc appointee continued for
long period, the rules of recruitment should be

,,.41,
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ralaxsd and the appointment by regularisation be
mads. Thus considered, ue hav/e no hesitation to
hold that the direction of the Diuision Bench is
clearly illegal and the learned Single 3udge is
right in directing the State Government to notify
the vacancies to the PSC and the P3C should
advertise and make recruitment of the candidates
in accordance with the rules,"

The directiDns issued by the Division

Bench of the High Court uere set aside and the

findings of the Single Dudge uere confirmed that

the vacancies be notified to the P3 C which will

process and complete the selection as esrly as

possible. Hare it may be recalled that the deci

sion in 0 .A.No, 668/88 is totally based on the

ratio of Dr,A,K. Jain case (supra) and that case

was taken as.precedent in the judgements of C.A.T,

relied upon by the applicants' counse 1.

The Ho-n'ble Supreme Court has also consi

dered a similar point in the case of Hukeshbhai

Chotabhai Patel \Js, Joint Agriculture and Marketing

Advisor, Govt» of India and others reported in

1994(28)ATC 22 6. In that case the petitioner

was appointed in 1977 and was removed on 13,4,87,

The petitioner approached the Central Administrative

Tribunal,New Bombay and the Tribunal dismissed

the application of the petitioner by the order

dated 19,4,90, Before the Hon'ble Supreme Court

from the •-3id'§ of the pei: j_tia ner, reliance was

placed on the decided case of'Bhaguani Prasad

Ws, Delhi State i'lineral Development Corporation

reported in 1990(1)SC 3S1 and the Hinistry of

Irrigation has issued a circular that all th ose

, .42.
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candidates temporarily appointed on or prior to

4»11»76 should be regularised. The Department

for such regularisation held a test of the temporary

appointees. The condition which uas not accepted

by the Tribunal uas that there should be automatic .

\7

regular isat io n and this uieu was upheld by the

Hon'ble Supreme Court in the aforesaid case.
N

In the present case also, if the adhoc appointment

uas giv/en and the applicants in all the O.As,

uere temporary employees they had to pass through

pre-a ppo int ment test in order to be regularised
V. _ , ^

\ in their appointment. What the applicants

crave the indulgence of this court is that they

should ba automatically regularised in their

appointment on the post tby continuous length of

adhoei'sm J j the contention of the Isarned

counsel cannot ba accepted dehors the rules,

The Hon^fole -upreme Court has also considered

as to vjhen adhoc appointee uill corns to an end.

In the case of Qirector,Institute of Management

• ei/e lopme nt 5U, P« Us, Smt^ Pushpa Sriuastava reported

in 3T 1992(4) SC 489 uhers it uas held that

appointment purely and adhoc and contractual for

a limited period - aright to remain in the post

..43.
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cames to an end after the expiry of the period, Nou

in this reported case, the High Court of Allahabad,

Luckno'uJ Banch directed the regularisatio n of Smt,

Pushpa Sriuastava relying on the authority of 3acob

r1. Puthuparamb il and others l/s . Kerala Ugter

Authority and ors. The appellant Smt, PushP^

Srivastaua uas appointed in the Institute as a

Research Executiv/e on contract basis for the period

• f three months. Here appointment uas extended

•from time to time on the same terms and conditions.

After three extensions of three months each, she

uas appointed a fresh on 28, 1, 1 989 on a post

of Executive carrying a pay scale of Rs.770-1 600

and this appointment uas for a period of. six months,

Qn 5.1,90 another adhoc appoint ma nt u as made for a

period of three months. The appointment came to

an end on 21,3,90 ye t she uascontinued beyond

the prescribed period. In the meantime she has

submitted her resignation but on her request she

uas again appointed on adhoc basis on 25,8,90,

This post uas directed to be abolished and her

appointment uas coming to an end in Fgbi?tjap yj 1391 ,

She filed the upit petition before the Lucknou

Bench uhere it uuas prayed that she should be

given regular and permanent appointment, Lucknou

Bench of the High Court has accepted the contention

of iJmt. Pushpa Srivastava directing that she should

.. ,4.
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be put back to the duty Qn-. cha post held by her,

Ths Hon'ble Supreme Court considered the authority

of Jacob f'l, Puthuparambil and observed that it

turned on the interpretation of Rule 9(a)(i) of

Kerala State and Subordinate Service Rules 1958

and after extracting the relev/fint portion of the

rules quoted the obssruation in the judgement

at page 5 75 of that report (19 9d('I) Suppl.SCR 552)

The Hon'bls Supreme Court observed that there is

in the, case of aforesaid 5mt, Pus'rpa Srivastava
no such rule/and the appointment uas purely adhoc

and on contractual basis for a limited period.

Therefore 5 after the expiry of the period of six

months the right toremain in the post comes to an

end. In the present case it may be observed

that the judgement cited by the learned counsel

for the applicants in is also based on

the authority of 3acob N. Puthuparambil and ors (supra).

Thus, the case of Dir.A.K, Jain relied in favour of

\

some of the Group promoted on adhoc, basis

as LD'C Vjas squarely considered on the two authorities

i.e.
of Hon ble Supreme Court/one of Dr, H.K, Dainand

the other or Jacob H, Puthuparambil and others.

Both these authorities have been distinguished by

the Hon'ble Supreme Court in the decisions referred

to above. Thus the direction given in 0 , No, 568/88

and in a bunch of cases and the further direction

•45.
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given in other 0»S's, on the basis of the judgement

of 0 .A. No. 658/88 cannot be said to be a good lau-

at this point of time. Though these authorit-ies of S.C. ire d

in 3therjudgements of CAT,, Principal Bench
already been referred to uhere/adhoc employees

forking as LDC on promotion from Group 'Q' po-st.

uere not directed to be regularised t(Gthe case

of Q.A .No ^1936/30 and O.Ai. ,No, 1937/90.)' The same
s

'lau-- has nou been laid doWn in the aboue cited

cases by the Hon'ble Supjreme Court,

In the case of State of Haryana and others

etc. etc. Ws, Piara Singh and others reported in

3T 1 992 (5 } SC 179 the Hon'ble Supreme Court allowed

the appeal of btate of Haryana uith certain observation

uith regard to the regular isatio n of adhoc employees.

In para 44 of the re.ports at page 2o8 the Hon'ble

iiupreme Court observed that an adhoc or temporary

employee should not be replaced by another adhoc

or temporary employee; he must be replaced only by

a regularly selected employee. Thus, the case of

uhe respondents is in the present case that

regularly selected candidates are waiting but

because of the interim direction by the Tribunal

those uho have been duly selected could not be

appointed. It may be recalled that . • ,

• —45.
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hundreds cF Group 'Q'' employees ' ' .. haue bsen giwen

adhoc promotion as LDC in the exigencies of the

service. It may also be recalled that these Group 'D'

employees are not the senior most and as per

Recruitment Rules the Group 'D' employee shojlii

come 'through the process of selection after quali~

fying praappo intme nt test. The juniors to the

applicants in Group 'D' cadre will stand

totally excluded from consideration though they

have put longer years of service in Group 'D' post

and if all these applicants sre regularised in

the quota of Group 'D^ employees as LCCs then

there u ill ba no room left for the seniors to '

occupy the post for years together and they uiill

retire from the post they joined as Group 'G'

employees without availing of an opportunity for

promotion to LDC,

The Hon'ble Supreme Court has also considered

the pousr of re gula risa tio n of the Gouernment or

the competent authority in the case of Surinder

Kumar Gyani ^ State of Rajasthan and another

reported in 3T 1992(5) 5C 293. In thsit case the

petitioners uho uere appointed as clerks on

temporary posts as- a stopgap measure and the

terms of sergice can be terminated uithout notice

tJL
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or on making proper recruitments. The State

Service Commission made regular appointments*

Tha High Court of Rajasthan d ismissed t heir claim'

for regular isatio n and the same was upheld by

the Hon'ble Supreme Court. The Hon'ble Supreme

Court has also referred to a number of decisions

of the Apex Court uhile rejecting the appeal filed

by the petitioners.

In v/ieui of 'ths above position of lau

the applicants cannot claim a's a right regular isation

to the promotional post of LD'C, fts regards the

passing of the typing test that uas only to test

their suitability to Uork on the adhoc post of

LDC,

The learned counsel for the respondents

has also referred to the case of Food Corporation

of India l/s, Thanesuar Kalita and ors, reported

in 1995 S^C, bL3 485 uhere tha Hon 'ble Supreme

Court has taken the uisui that if adhoc promotions

are given not in accordance with rules and

. incumbent continued as such for a- long time

he cannot count the adhoc service for the purpose

of seniority on re g ular isatio n to service as

per rules. Though the matter primarily concern

the seniority but it uashes out the uhole of the

. , .48.
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adhoc service as not relevant to the purpose of

seniority and no weight is attached to the service®

The learned coupsel for the respondents has also referred

to a Case of State of Orissa and another . Dr, Pyari

nohan f'lisra reported in 1995 (l)5C SLD 259, Here

the Hon'ble Supreme Court held that mere prolonged

continuance of adhcc service does not ripen into a

regular service to claim permanent or substantive

status,. This uas an appeal by the State of Orissa

against the decision of Orissa Hdministrative

Tribunal, The petitioner before^ the Tribunal Dr,

Pyari fbhan Plisra lj|s appointed as Director of

Fisheries on l2»8,ig71 on adhoc basis. He uas

directed to continue temporarily until further orders.

He was directed to be raverted/by the notification

dated T^arch 18,1977 from'the post of Director to

the post of 3q int Director. The Hon'ble Supreme

Court has to consider whether the reversion of

Dr, i'lisra was valid or not, Tha Hon'ble Supreme

Court upheld the reversion of Dr. Plisra to the

post of Joint Director and quashed the direction

of the Tribunal though certain benefit was given

undsr the power exercised by the Hon'ble Supreme

Court under Article 142.

acL-
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In viaui of tha above facts and circumstances

ue find that the applications are totally without

merit and are therefore dismissed leaving the

parties to bear their oiJn costs. The interim

direction issued is vacated.

(B.K. ilNGH) (3,P. .SHKRniA)
riLr'iBER(/A) rcriBE:R(j)
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