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Hon'ble Shri J.P. Sharma, Nember(J}
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sfo Shri Ram Prasad,
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o/o Adjutant General,
Ministry of Oefence,

B Dinesh Singh,
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s/o Shri Hri-dam Ram,
o/o Adjutant Genersl,
Ministry of DRefence,
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Lalit Prashad, DG, L
s/o shri Keshwa Nand,

0/0 Adjutant General, -
Ministry of Defence.

Shri Qarpat,
0/0 General Staff,

Ministry of Defence:fvj‘f;"

Liladhar, LDC, _
s/o shri Manorath,

-----
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Naresh Chander, LDQ,'?Q;QJ .

g/o sh. Ramanand,
0/0 Research & Develepnent,
Ministry of Defence.

Ramesh Chandra, LDC,

g/o shri shiv Datt,
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Bishi Pal, IDC, -z (il
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0/0 General gtaff Branmch,
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Pritam chand, LDC,
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0/0 Quarter Master General,
Ministry of Defence.

subhash chand, LDC.,

s/o sh. Bishamber Dayal,
0/0 D.G. quality Assurance,
Ministry of Defence.

vijay Kumar, LDC,
g/o sh. Kedar Nath,
Air Headquarters,
N*nistry of Defencs=.

pratap Chand 1DC,

s/o sh. Jamit singh s
0/0 D.G. quality Assurance,
Ministry of Defence.
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'S/b'Sh. Amar Chand,

: 0/0 Airx Headquarters,
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21. Surya Prakash, LDC,
s/o shri Keshav Datt,
O/b Adjutant'Genera1,
Ministry of Defence.

22. Kﬁldeep Kumar, LDC,
' 5/0 sh. C.R.Sharma,
" 0/o chief aam. Officer,
:Ministry of Defence.

. _ 23, prem Singh, LDC.

* | . ;..,._S/o’Late sh. Kedar Singh,
i " 0/0 air Hea&quarters,
' : _ Ministry of Defence.

24, Sarvan Kumar, 1DC,
s/o sh. Mishri Lal,
'O/b,chief Admn., Officer,
Ministry of Defence.

25, Mohan singh, LDC,
. g/o sh., Alam singh,
0/0 Naval Headquarters,
Ministry of Defence. : -

26. Diwan singh, LDC,
s/o sh. Ram Singh Bisht,
0/o Chief Kdmn. Officer,
Ministry of Defence. .

27. Surendra Kumar Sharma,LDC,
S/b-Sh. Harbans Lal,
0/0 General staff Branch,
. Ministry of Defence.

28. sukhvir Singh,LDC.
s/o shri
0/0 Eng.in-Chief Branch,

Ministry ot Deferce. »

29. Bhaskar Notigal, LDC,
s/o shri :
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Naresh Kumar, LDG,
s/o shri
0/0 D.G. Quality & ssurance,
Ministry ot Defence.
P.C. Barthwal, LDC,

s/o shri Tota Ram,
0/0 chief Admn.Otticer,

"Ministry of Defence.

Rajeshwar,Drashad, ﬁDC,‘
s/o Sh:i Ram Lakhan,

0/0 Research & Development,

Ministry of Defence.

Harak singh, LDC, \
s/o sh. Hayat Singh,
0/0 General staft Branch,
Ministry of‘Defence..

B.S. Bisght, IDC,

s/o shri shiv singh Bisnt,
0/0 General Staff Branch,
Ministry of Defence.

Kishan Pal,}LDc,

- s/o shri
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39.

0/0 General staft Branch,
Ministry of Defence.

soban Singh, LDC,

s/o shri Bachan Singh,
0/0 Naval Headquarters,
Ministry of Defence.

Mohan, 1BC, -

s/o shri Deva Ram,
0/0 Adjutent General,
Ministry of Defence.

sate Singh, LDC,
S/o shri surender Singh,

o/o Quartér-Master General Br.,
Ministry ot Defence.

Jaswant singh, LDC,

s/o shri Hanumant Siugh,
0/0 Dt.G., N.C.Ce,
Ministry ot Defence..
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smt. Urmila Badial, LDC,
W/o sh. Ravinder Kumar Badial,
0/0 Naval Headguarters,
Ministry of Defence.

Diwan Singh, LDC,

s/o sh. vishan singh,
0/0 Eng.inééhief Branch,
Ministry of Defence,

Virender singh, LDC,:

S/o sh.puran Singh Aswal,
air Headéuagters,
Ministry of Defence.

Ram Phal singh, LDC,
¢ . sh, Dharam Singh,

'0/0 D.G. Quélity Assurance,

Ministry of Defence.

Gulab singh Bora, LDC,
S/o Late, sh.Prem Singh,
Directorate of Public Relations,

'Ministry of Defence.

Daya Nand, LDC,

S/o0 sh. Krishan Chand,
0/0 Cchief Admn. Officer,
Ministry of Defence,

surender Pal Singh, LbC,

's/0 sh. avtar Singh,

Naval Headquarters,
Meharwan singh, LDC,

S/0 sh. Gabar singh,

0/0 Adjutant @eneral Br.,
Ministry or Detence,

sudhir salhotra, LDC,
s/o sh. Madan Mohan Lal,

. 0/0 Quarter Master. General Branch,

Ministry of Defence,

Chander Mohan, LDC.,
S/o0 Shri Bachi Ram,
oA Naval Headquarters,
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Jagaish Singh, LDC
$/0 Sh. Dharam $ingh,
¢/0 Military Section
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Mohesh Ch. Sharma, LDC

5/0 Shri M.L, Sharma
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D.G.Quality Assurance,
Ministry of Defence

Raj Bir Singh, LDC
$/0 Shri Gurcharan,

D.G. Quality Assurance
Ministry of Defence . ~

Rajindert Negi,

S0 Shri J.5. Negi .

C/0 Chief Admn, Officsz, -
Ministry of Defence ' :

Kamal Kumar - . -
$/0 Shri Gupt Ram - -

C/CChief Administrative Officer,

Ministry of Defence -

Trilochan Singh,
§/0 Late Shri Sajjan Singh

-~ ¢/0 Chief Administrative Officer
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Ministry of Defence

prem Lal Chauhan,

$/0 Shri Surat Ram, .
¢/0 Chief Administrative Officer,

" Ministry of Defence

g

3haram Singh,

5/0 Late Shri Bhim Singh

C/C Chief Administrative Cfficer
Ministry of CDefence

Dharam Bir Singh
$/0 Shri Rdghubir Singh

C/0 Chief Administrative Officer,

Ministry of Defence

Dharam Pal Singh,

. $/0 Shri Udi Ram

Naval Headquarters,
Ministry of Defence

"Dinesh Kumar,

$/0 Shri Suraj Bhan
aMG, Ministry of Defence

- JoN, Mishra,

S0 Late Shei RiS. Mishra
D.G.0.A, Ministry of Defence
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Sz:xJesh amgh sth?,
- §/0 Shri Dhyan Singh
RCPO Minxstry oF Defence

Kundan Chand '
S/0 Late Shri Kamalapati
GS Branch, mestry of Defence

Shiv Ra) S:.ngh %«3 e |
$/0 Late Shri Jagot Smgh SR
E-:.n-C Branch, Minzstry of Defence
Ga jan' Smgh e
S/O Shri Dilwun angh SR
E in-C Branch,‘, Mmistry of Defence'

AK Rcmc:~ S
5/0 Shri- MS Rana,
Air HQ.RK Puram, :
Mim.stry of Defence

S$/0 Shri Shiv angh
Air HQ,. RK Puram,. -
Ministry of Defence

Sri Nzwas 31ngh T
-3/0 Sh. Asnarapan angh 5
QMG Brunch Ministry of Defence

Mahendra Singh -
$/0 Shri Mam Chand
Air HQ. RK Puram,
Ministry of Defence

Rdj Kumar

$/0 Shri 3ukhan Lol
Air HQ, Wdyu Bhawan
Mzm.stry of Defe + -

RK Jha o

$/0 Shri N. Jha ,
“Air HQ. Vayu Bljawan, :
Mimstry of De ence .

Mahesh Chand R
: §/0.3hri: Bhola Dutt

"ry of, DeFence_ o

570 Late éhrl‘Agar‘Chand
Naval Hecd;uart&rs, e
fence -

Ra bir Smgh OISR
S/O Shri Lath f
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Ram Chander Bhagat,
sfo Shri Jai Datt :
RO Ministry of Defence.

Avodesh Kumar Sahu
s/o Shri Kanhai Lal Sahu
MS Branch,Ministry of Gefence

By Advocate: Shri Jog Singh

Us,

Union of India

through its Secretary
Ministry of Defence
South Bleck,New Delhi,

Joint Secretary(Admn) &

Chief Administrative Officer,
Ministry of Defence,C-I1 Hutments
Dolhousie Road,New De lhi

By Advgcates: Shri P.Hs Ramchandani
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Jai Bhaguan s/o aShri Karan Singh

r /o 661/12, Harijan Basti,
Bindapor,P.0. Uttam Nagar, Neu Delhl.

K.9, Mehra s/o Sh, Gulab Singh
rfo 142.BG.6 Paschim Vihar,Delhi,

Radha Charsn s/o Sh. Bhagan Lal,
r/o 417 A Block,Laxmi Garden,
Loni Rpad,Bistt.Ghaziabad,

Mdhukar,s /o Sh.Viswanath
rfo 924 Srimati Sucheta Kriplani
Hospital Campus,New Delhi,

Nabi Hussain s/o Sh, Sahab Din
r/o E-8 Mahabir Enclave Part.III
Pels Uabari,New Delhi,

Bharat Lal s/o Sh, Sohan Lzl

210 Ulllage Takhand PeDs Takhand
Delhi,

JuL. Yadav s/o Sh. Khailai Rai,
r/o RZ 18-A Gitapuri Papt-II

P.D. Dabari,Neu De 1hia45

Jeet Mal s/o Shri Parmarth
r/o B=1 Kondli, P.0. Kzlyanpuri
Delh1-91
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Se Kalu Ram s/o 9h. Sohan Lal
r/o HeMNo,130, BL Mohalla Sayedwala
Palwal City, Distt.Faridabad,
Har yana

10. 3h, Krishan Bshadur s /o Shri Harka 3ingh
De lhi Escorts Exchange Building,
4/4 B Rsafali Road,NeuﬁDelhi.

11, Sh, Sadhdu Singh Bist,
A 51, East Vinod Nagar,Delhi,

12, Rajinder Parshad Chaudhar/Ramdev Prasad Choudhary
A-39, Midhapur Extension, ) .
Badarpur,Neu Delhi, ee. Ppplicants

By Advocates Shri Jog Singh
Vs,

1. Union of India

throu%h '
Secretary,Min,of Defence,

A Army Headqguarters,New Delhi,

2. Oy.Chief Administrstive Officer,

fMin, of Defence,.
Army Head quarters,
New Delhi,

3.- 9r,Administrative Officer,

Ministry of lLefence,
Army Readquarters, :
New Delhi, . eee Respondents

- By Advocates Shri PeH. Ramchandani

Q.R, 254/90

1. Satya Naraiyan sfo Sh. Suiv Kumar
r/fo M3 118, Sakarpur,belhi,

2, N.5. Rawat s/o Chandan Singh

r/o 11/124, Banchyuia Road,
Mandir Marg,N.Delhi,

3. Oharam Vir Singh s/o Arjun Singh
r/o Vill, Bhonata P,C., Dadri
Distt, Ghaziabad,U.P,

4, 'Roshgn L2l s /o Dharam Singh
R/o H-4/474,/P. Gokal Pu:%,
Harijan Basti,loni Road,
Shahdragdelhi.

5, Sohand Lal s /o Heram Singh,
rfo U Block, 614, Seva Nagar,

Ne i A
Neu Delhi, eve Applicants

By Advocates Shri.S.K. Gupta '
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1. Union of India
through
Secretary
Ministry of Defence,
. irmy Headguarters,
New Delhi,

2, Deputy Chief _
Administrative Ufficer,
Ministry of Defence,
Army Headqg-uarters,

New Celhi,

Sr. Administrative Officer,

Ministry of Uefence,

hrmy Headgquarters,

New Delhi, +». Respondents
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By Advocate: Shri P.Hs Ramchandani

[am]
-0
jw
1
jea]

Hon'ble Shri J.P. Sharma, Member (3}

All theses casss ars taken together in

- view of the fact that all of the applicants

were at ong point of time were emmloygd as
Group '0Y employess in the Depaftment of Armed
Forces Headquarters (AF H&8) and had worked

as such., But from September,1982 on differ.
ent dates by saparate orderé till Januéry,1988
the @pplicants in J,4,No,2553/89 wers given

adhoc promotion to Group 'C' post of L.D, 2,

#S @ stopgap:. arrangament,

Similarly, the applicants in 0.8,

" No,16/90 were employed in Group !'0? posts and

they were given promotion on various dstes

from 1982 to 1988 on Graup 'CF pogt on

adhoc basis,

oo,




Similarly, the applicants of O,A.No,
254 /90 were appointed to Group B post and
were given promotion to Group C post on adhoe

basis dn various:datgs and years commencing
from 1985 to 1988,

All the applicants though they have
different dates of appointment as érauD Nt
and different dates of promoition as uell 3s
different years in Group 'C*? on adhoc basis
but the application for joining together has
been allousd earlier, so cases of 2ill thaée
applicants are dealt with together and
-uheréver necessary spacific mention of that

applicant shall be made,

0.8, 2553/89 uvas riled'in December, 1989
and the relief_prayed for by the applicants
is not to revert them from the post of L.D.C,
and that the reépondents be directed to
regularise the applicants on the past of
LGC with all other consequential benafits
gjd further they be considerad for higher
post of UD.C. and Dealing Assistant, The
applicants have also praysd for the grant of
intepim relief, The Tribunal vide its order
dated 22,12,.,89 directed that the status ~quo

as of that date be maintsined till 4,1,9g

and that order Nas baen made absolute,

b 12,
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Thus from 22,12.,89 the applicants are working

as L.D,t. on an interim direction by the Tr;bunal.
The necessity of filing the 0.4. was that the
applicants . wers likely to be reverted

from their adhoc promotion,

0.A, 15/90 was filed in January,1990
clziming almst the sama relief as prayed for
in the 0.A.N0,2553/89. In this also by the ordes
dated 5.1.90 the status-guo as of that date
was directed to be maintained and that order

was made absoluts,

0,A.N0,254/90 was filed in Febigary,1990
in which almost the same relief claimed by tha
applicants as of 0.A.No.2553/89 and an order
of status-~quo was alsg passed on 13.2,90 which
continues till today which was made abso lute,

Before dealing with the legal aspect of the

matter, the facts of the above noted O.As,

and the applicants who have joined in those

|

applications are somawhat different as regards
their enfry in Group *D' post in AF HA, Some
of the presant applicants in the due course
of their engagement and continuing under the
interim orders of the Tribunal an the past

. (nat anly typing test)

of LUC have clearad theg examinationignd havg

since beep regularissd on their appointment
to the post of LedeCay, so the case of such

eel13,




applicants is different, As regards the other
applicants, the respondents have taken the

stand that AF HQ Clerical Service

Rules, 1968 laid down that the temporary vacancies - -

in the grade of LDCs are to be filled up by
10% of the vacancies by promotion of Group 'D!
employses (borne on the regular establishment

of Headquarters/I.5. organisatinns), Oat of

thess 10%, 5% of the vacanciss are to be filled
up on the basis of qualifying sxamination

held for this purpose by the Staff Selection
Commission (SSC) and 5% on the basis of seniority
subjsct to rejectién of the:uffit, from.amongst
Group 'O employess uha\haue passed the
IMatriculation or an - aquivalant exam;natiqn

from the recognised Board or University,
Remaining 90% of #he vacancies or sﬁch higher
percentage ©© as .. determined by the Government
are to be filled by direct recruitment on

the basis of competitive examinations' he 1d

for the purpose by the S3C, A copy of the

rules has also been annexed alongwith applicat-

ion of 0.,A.No,2553/89,

ke
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From 1979 aonuards the S5C could not make
_sufficient number of candidates avsilable for
filling of the existing vacancizs in the grade
of LDC against-90%.of the vacancies nbtified
to the Commission, for being filled through
examination, A decision therefore, was taken
in consultation with RDOP&T to fill Qp certain
number of uacaqcies on adhoc basis from
ampngs t Grdup O employees,uho had passed
the Matriculation or an equivalent examination,
The adhoc appointments Wers made in;the grade
of LDC from amongst Group ‘D' employess uho
had passed the Matriculation or an equivaient
examination, These Group Qs employess uere,
hougver, asked to appear far testing thei;.
knouledge of typeuriting at that time and those

' subsequently
who could make the grade at that'time dr/in the typsuriting
which was held by the Department, they wsys
appointed to the post subject to the following
conditions:;-

(@)  The adhec appointment in LDGC grade will

‘ be upto six manths or till such time the
gualified candidates from Clerk Grade
xamination or individuals from the panel
for promotion of Group 'O employsas to
LD  grade bescome available, whichever
is esrlier,

9.015°
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(b) The appointment will be purely on adhoc
basis and will not confer on them any right
whatever for claiming requlap appointment
to LD grade of the AFHQ Clerical Service,
The services rendered on adhoc basis in
the LD Grade will not count for the purpose
of seniority in that grads and for
eligibility for promotion to the next higher
grade,

(c) No request to regulsriss the adhoc
appointment will™be made by them,

(d) The adhoc appointment in the LO grade
Will not continue beyond attaininp the
age of superannuation prescribed for the
post of Llower Oivision Clerk,

The respondents promoted 119 such Group 'O

employees and the last appointment Was made on
3.7.89. 0Out of these 119, 3 have since besn

regularised against the 5% quota of vacancies

- reserved for promotion of such Group 'D! employees

based on seniority.cum-fitness, Tuwo more

have since besan promoted whao passed the

limited . departmental examinetion., The appoint-
mant of remzining 114 Group '0' employees uwss

only upto 31,12,89., 3Since theirp appointment

was made for a specific period, they automatically

stood reverted to Group 'D' post w,a,f, 1.1.90,

With regerd to the above history of

the appointment of Group 't employees, a

[ ] .16.
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reference should 2lso be made to the process

of recrtuitment to the grade 1cY i,e, LOC

of AFHQ Clsrical Services, Ihough a reference

has been made above to the rhles/1968 but

these ruleé have since bean supsrseded by

AFH@ Clerical Rules,1987. Houeuer, regarding

the rec;uitment process to Grade of LBC (
thers has been no change, Rule 3 of the
rules deals with the compositign of the service
and that there shall bs tuo‘gradeg namely
Upper.Division Grade and Lower Division Grade,
The posts in both the grades shall be non-
gazetted, Central Civil 3érvice,Group o
min;sterial andkshéll be npn—selection.

Rula~7 deals appointment to the service and

Rule 9 to the mode of appointment in the

service, The posts shall be filled as shouwn

in the Third Schedule of the rules, Sub-

ruls (3) of Rule 9 lays down as follouws:-

"If sufficient number of qualified
candidates are not availabls for appointment
to the lower Bivision Grade on the results of
competitive examinations held by ths $SC,
the vacancies may be filled either provisionally

or on a regular basis in such manner as may

be decided by the Government,"

ee o 17,
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The relevant portion of Third Scheduls is quoted
below:-
"lower Division Temporary vacancies

Grada {Group 'C*
Ministerial

Temporary vacancies shall be
filled in the following
manner, namely:-

(a) Ten per cent of vacancies
shall be filled by promotion
of Group '0' employees(Borne
on regular establishment
of the Headqguarters and Inter
Service Jrganisations referred
to in the First Scheduleg) in
the following manners, namely:-

(i) 5% of the vacancies may be
filled an the basis of quali-
fying examinations held for
this purpose by the Staff
Selzction Commission, and

(ii) 5% of the vacancies Minimom
shall be filled on 5 years'
the basis of seni- service in a
ority,subject to Grou— i
the rejection of , postpin Arme
the unfit,from am- Forces

ongst Group 0!
employees who have
passed the Matri.
- culation or an
equivalent examin.
ation of a recan-
nised Board of
University,

Head guarters
on regular
bagis,

Provide that if
sufficient number of persons
~ - are not available, the
vacancies shall be filled in
the manner prescribed in
clause (b)s

Provided further that if more
employses than the number of vacancies
available under this clause qualify
at the qualifying examination, such
excess employees shall be considsred
for filling the vacancies arising in
the subsegquent years sa that the

- ' ...18.
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employees qualifying at an earlier
examination are considered beforse
those who qualify at a later

examination,

(b) Remaining vacancies as may be
determined by the sppointing
authority in e@ccordance with the

proviso to (a) above and Rule 10
shall be filled by direct
recruitment on the basis of
competitive examinations hsld
for the purposs by the wStaff

Selection Commission,®

Rule 11 of the rules lays down for

regulations for the competitive examination and

- that has been indicated in the Fifth Schedule and

dr

Sixth Schedule of the rules, Sixth Seheduls is
with regard to Lower Oivision Grads Gualifying
Examination for Group ‘O' employses, As per
Sixth Schedule as lzid down under Rule 11
regularly appointed Group "D} employees meaning
thereby that an smployee appointed in ény of the
Headquarters and Inter Service Organisations in
the M;nistry of Defence to a Group '0' post on
regular besis is eligible to appear in the
examinetion who has completed on the crucial

\

date not less than 5 years approved and continuous

be :
service and sShould not/more t han 5g years of age,

D-O a1 9.
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This examination is a qualifying examinztion held
by 35C for appointment to Lower Division Grade of

~ )

AFH& Clerical Service,

It is not the case of the applicantslin all
the above afaresaid 0,As that they uwere appointed
after passing fhe qualifying examination conducted
by the S5C"as envisaged under Rule 11 of the rules
read with Sixth Schedule appended to the rules;
The aﬁplicants ware appointed only on adhoc

basis and an order issued in this respect

has been enclosed by the applicants themsslves

as Annexure 5(d) which is reproduced belou:-

"No /2285 6/CHB /P
RAKSHA MANTRALAYA
(Mukhya Prashasan Adhdkari Ka Karyalaya)

Subject: Appointment of Educationelly
qualified Group '0% employees
as LOC on adhoc basis,

Competent authority hes approved the :
appointment of 138 Group '0!' employses as shoun in the
attached 1ist as adhoc LDOCs with effect fram 05 July,

1988 to 31 Dec, 1988 subjéct to the following conditions:-

(a) The adhoc' appointment in LD grade will be
upto 31 rec.1988 or till such time the qualified
candidates from Clerks Grade Examination or
'Individusls from the peznel for promotion of
Group 'D' employses to LDC* become available,
whichever is earlier, '

(b} The appointment is Eurely on adhoc basis and
will hot confer on them any right whztscever

for claiming regular” zppointment to LD grade
of the AFH Clerical Service, The services
rendered on adhoc basis in the LD grade will
not count for the purpose of seniority in that
grade and for eligibility for promotion to
next higher grade,

e e20,



(¢) No request to regularise the adhoc appointment
Will be made by them.

(d) The adhoc appointment in LD grade will not
continue beyond attaining the age of super-
annuation prescribed ror the post .of LG,

2. Hindi version will fcllow,

sd/ - ..
(K.S. DHINGRA)
Senior Administrative Officer
14 3July 1988 "

A similar order issued in 1986 filed as Annexure_3

in 0.A.No,254/90 is also reproduced belou:-

1 ‘ﬁéy
- \
» Moo T IMMEDIATE
P NG A /22856 /CA0/P-1

RAKSHA MANTRALA YA )
(MUKHYA PRASHASAN ADHIKARI KA KARYALAYA)

Sub: Appointment of educationally gqualified
Group 'D' employees as LDC on adhoc basis

: 117 Group '0' employees as shown in the enclosed 1b t
o are appointed as adhoc LOCs with effect from 02 Janusry 1987
; to 30th June 1987 subject to the following condictions:-

" (a) The adhoc appointment in LD grade will be upto
- 30.6,87 or till such time the qualified candidates
from Clerks Grade Examination or "“Individuals from
the panel for promotiom of Group D' employses to
{0OC" become aveilable, whichever is earlier,

(b) The appointment is purely on adhcc basis and will
: not confar on them any right whatsgever for claiming
regular appointment to LO grade of the AFHY Clerical
Service. The service rendered on adhoc basis in the
, LDBrade will not count for the purpose of s eniority
in that grade and for eligibility for promotion to
next higher grade,

(¢) No request to regularise the adhoc appointment will
be made by them, :

(d) The adhoc appointment in LD grade will not contimue
beyond attaining ths zge of superannuation prescribac
for.the post of LOC, ’

(T.3, SIAL)
Deputy Chief
Administrative Officer (P)™

v0.29,
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A similar order issued in 1988 in 0,A,No,16/90 which

is annexure 3 of the said 0.A, =also goes to shou

that these adhoc appointments are stopgrap arrangements,

The stand taken by all the applicants in
all the aforesaid 0,As is the saﬁe that they wers
selected and appointed to the post of LDC by the
respondents against the sanctioned available
required posﬁ vide various letters from 1982 onuards
till 1989, All these candidates possessed the
minimum required educatinnal qualification and
other standards and most of them have suceessfully
passed the typsuriting test/examination conducted
by tha 5§C and since they have been continuously
and regularly working on the post of LOC without

a
the break offsingle day except a pew artificdal
ones, they have to be regularised in their appointment
as they have been succaéSFully HisCharging their
duties of the work assigned ﬁo LOCs, Some of them
been

have also /given training on the basic training
course for specialisatioﬁ in the work reiating
to LDCs, Thus the averment made inthe O;B. as>
well as the arguments advanced by the learned counsasl

is that the applicants by virtue of putting in long

years of un-interrupted and continuous servics
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on the post of LBC have-acquired right/interest/

lisn in the said posts to continue to work as LBCs

+ with all ordinary/consequential benefits., The

respondents are empowered to recruit candidates
for the post o% LDOCs even otherwise than 33C
under Ruls 9(3) of the AFHR Clerical Service Rules,
1987. The respandents have, hawever, taken the
stand in the reply as well as duriﬁg the courss
of the arguments that the appointment of the
applicants has not been according to AFHY
Clerical Service Rules,1Bs8 as amended in 1987
and that they have nevar bsen sslected for
promotion to Group 'C' post of LOC as required
under Rule 11 read with Sixth 3chedule., They
wereg at the time of appointment duly informed
about the nature of their appointment that

it is stopgrap arrangement end will not canfer

any right for giving regular appointment to the

post of LBC, The appointment of these applicants

had not besen on the basis of seniaority nor aon
the basis of merit, They were appointed only
in the exigencies of the service afte?&utting
to certain typing test which is not the only
requiremént but only to test whether a- Group D!

employee can cope with the typing work while

e ° 0230



posted to LDC on:adhoc basis. The rsspondents

have emphatically s tated that they are

participating unit with the DOP&T uwhich has a nodile.
Ministry and since instructions have been issued

on.not making any adhoc appointment beyond

28,3,89, the appointments of the applicants

on varisus detas issued in 1982 onuards wers
allowed to continue till Decamber,19§9. The
last such adhoc appointment was made on 3.7.89.
Some of these appointees were also applicants
in the'afor;said O.45 . have gqualifiad the
Limited Departmental Coppetitive Examination
or have pome. by way af.séniority in thg 5%
quota and have bgen regularised but thosz who
could not make a grade or did ﬁot take the
limited departmental competitive examinatiosn
have no right or lien_to retain the post but

in view of the intzsrim directiasn issued in 0.4,
N3,2553/89 the appointments uere continued and

is because of the order of the Tribunel passed

on interim relief though exparte on 22,12,89

~ the appointments beyond'31.12.89 are gontinuing.-

Mlost of these applicants uwere only appointsd

in 15988 and 1986 but they had to continue

though they had put in 2 or 3 years of service,

The appointment: on adhoc basis was necess itated

oo 24,
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because from 1981 to 1988, 151 vgéancies of LOCs
were available, a chart of_uhich has been givgn

in para 5 of theepunter at page 106 of the paperbo
of A.No,2553/89,  These151 vacancies Were filled
by promotion of Gréup 'D! employees and during

all these yEQfs from 1981 to 1988, 36 Group 'O
employees have besn regularised aé per rules
after they qualified in the séid examinatiosn,

The respondznts have also filed a caopy of the 2,M,
issued by DOPT on 3pth March, 1988 uhere the
instructions for adhoc appointment have been
revised. It is becauss of this the respondents

have to take action, for reversion of the ad-hoc
appointees from group '0' post,

The applicant's codnsel has also referred
to the rejoinder and to certain decisions givén
by the Principal Bench regarding regularisation
of adhoc promotess from Group 'D employees_as

[

LlCs, ’ .

WYa heard and given a careful consideration
to - the lagal aspebt.involving the case asuell:
as to the material points addressed before us,
After conclusion of the arguments, the\leérned

counsel for the applicant has also filed a copy

of the judgement delivered by Principal Bench

@
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in 0.,4,N0,1282/91 on 17,5,95 in the o2se of &hri
Rajendra Prasad Kukreti Vs, USI. 1In visu of this

the case which was earlier reserved for judgement

was reopened to hear fresh arguments regarding

the applicabilityof the judgement in the 0,4s.
under consider;tion. This judgement by the Principal
Bench consisting of Hon'ble Shri,A,V, Haridasan,
Vics-Chairman and Hon'ble Shri K, Muthukumar,

Member is solely baéed on certain concession

given by the counsel representing ths respondents
Shri MoK, Gupta during the courseof hearing

and the judgement is based on ezrlier decision

of 0.A,No,1485/91 decided on 13,8,92, There is no
reference to any.oflthe decisionsof Hon'ble

Supreme Court which Haue come into light after

the decision of 0.A,No,1485/91, There is 2 lso
e

T e

o reference on the other 0.8s. decided by the
Principle Bench - 0.4.40,1536/91 and 0.4,Na,
1537/91 decided on 27.2,92, This judgement is
therefore a judgement which cannot be said to be

a2 Jjudgement giving = ratio to be aAprecedent

in other subsequent cases and ué are fortifiad

in our vieuw Ly the Full Bench decision in the case
of 9ri C,R, Rangadhamaiah and ors, Vs, Chairman,

Railuway Board and others dacided an 16,12,93

reported in le.S,Full Bench Judgements, The

eee26,
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Full Bench has considered in this case in para 15
of the reports regarding decision per incuriam

where it is said that the latest decision rendered

has
in ignorance of earlier decision/to be regarded as -

per incuriam and. not bindingoan‘the court in a

A

subsequent case, Para 15 of the report is re-

produced below:-

"15., HAssuming that there are two inconsistent
decisions, We shall examine as to Which decisipn
can be regarded as a precedent binding in sub-
sequent cases, It is obvisus that %the Principal
Bench and the Ahmedabad Bench have rendersd their
decisions withaout noticing the earlier decision
of the Ernakulam Bench. ?n such a situation it
is well ssttled that the later decision rendared
the ignorance aof the earlisr decision has to be
regarded as per per incuriam and not binding on:
the court in a subsequent case., This primciple
has been succinctly stated in Szlmond on
Jurisprudence, 42th Edition, pages 151 at para (5)
as follows s=

(5) Inconsistency betwsen earlier decisions

of the szme rank, A court is not bound by its
own previous decisions that are in conflict uwith
one another. This rule has been laid down in
the Court of fAppeall Young's case (1944) K,.B,
at 726, 7293, Court of Crimipal Appeall(R.v
Powsr (1919)1 K,B, 572 {cony7 applies also

to the House of Lords. There may at first
sight seem to be a difficulty here; now can

a situation of conflict ocour,if the court

is bound by its own dscisicns? At lsast tuo
ansuers may be given, First, the conflicting
decisions may come from a time before the
binding force of precedent was recofmised.
Secondly, the more Commonly, the conflict may
have arisen through inadver ence, because the
€earlier case Was not cited in the later,

Yuing to' the vast number of precedents, and
.the heterogeneous Ways in which they are
reported - or are naot reported - it is only
too easy for counsel tn miss a relsvant
authority, Uhenever a relevant pricr decision
is not cited before the court, or mentioned in
the judogaments, it must be assumad that the
Court acts in ignorance or forget fulness of "it,
If the new decision is in conflict with ths
old, it is given per incuriam and is not
binding on a later court,”

(emphasis suppliad)
7
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In Raghubir Singh's case it has bsen laid doun

that 2 decisicn of a Bench of two Judagss is -
binding on the Division Bench consisting of the .
same number of Judges and that, therefore, the™ .
principle laid down by & Bench of tuo judges does
not get reversed or superseded by & subseguent
decision of 2 Bench of the same number of judges.
Applying this principle it has to be held that what
holds the figld as a binding precedent is the
decision of the Ernakulam Bench and that the sub=-
seguent decision of the Principal Bench and the
Ahmedabad Bench have to be regarded as per incuriam
and not binding in subsegquent cases, This being
the legal position the decisions of the Primcipal
Bench and the Ahmedabad Bench have to he ignored
and the Ernakulam Bench decis ion alone should be
regarded as holding the fisld as a precedent in
regard to the validity of thes impugned rule in

so far as it gives reirospective effect.”

In view of @he abaove Facts,.since the judgement

in 0,4,No,1282/91 uhich is solely based on a2 judgement
in D.A.No.1485/91 cannot be treated as precedent or
binding nature in view of the aboue.Full Bench

decision,

~

The lesfned counsel for the applicants has

- placed reliance on the decision of D.Q.ND,GGS/SB

Ved Pfakash and ors Vs, UDI & or§1 decided by

tha Principal Bench on 12,9,89 alonguith O A&.
No.914/88, 0.A.No.985/68 and 0,4,No,4010/88 by a
common judgement, In that case the Bsnch hss
directed for regularisatiocn of the servicés of

adhoc LBCs on the basis of their Annual Confidential

Report in consultaticn with the Staff Selection

3

Ve

fal

Commission, In those cases, the petitioners h

been working as LOCs on adhoe basis from 8 years

ee . 28,
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tola{ years s ince 1979‘and they challenged the
decision of the respondents to revert them to -~
their substantive post in Group 'Q' category,

in that Case.the Principal Bench has considered
the case of Jacob M, Puthupzrambil & aors Vs,
Kerala Wzter Authority & ors, reported in

aT |c90 (4) SC 27, A reference has also bsen made
in the judgement tou another case of Han‘b;e
Supreme Court of Smt. P.K. Narayani & ors

Vs, State of Kerala and ors. reportedlin

1984 Suppi. SCC 212 and Op, A.K, Jain & ors.

vs, UOI & ors, reported in 1987 SCC 497, UWhile
quoting these cases,,the Bench further observed
thaet in Warayani's case, where Hon'ble Supreme
Court directed that the petitioners znd others

similarly placed should be allouwed to appesr &t

the next examination, However, in the 8.4, 668 /88
casa, thé Bench has come tg a conclﬁsion that

the regularisation can be done on the basis gof
sérvice record, A reference has alsoc been made
to daily rated casual labour employed under P&T
Ogpartment Vs, UOI & ors, 1990(1) SCC 122,

authority of equity in paying wages,
We will discuss the'se case subsequent ly,

uhich is

0-029.
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The learned counsel for the applicants has also

placed = reliance on z decision in 0,R.Ng, 1153/91
decided on 31.7,92 in the case of Shri Amrish Kumsr
& ors, Vs. UOI & ors, Ths respondents in this cass

were UDI i.e. Department of Fertilizers, Ministry

of Agriculture, Decision in this case has been
arriuedAaﬁ taking the dec;sion of the earliér case
referred to above of 0,A.No,668/88 as a precedeﬁt
and uithcut'any further reasoning the same direction
was given in this caée. Similarly, the appli-

cants have also placed reliance - on a decision

given on 13,8,92 in a bunch of gases U,ANo,

1485/91 - D.P, Gehalar & ors. Vs, UOI & ors, and
Cévering 0.A. Nos, 1745/391, 1485/91, 1980/91,

1870/91, 2006/91, 2008/91, 1896/91, 2100/91, 2400/91,

1599/91, 1642/91, 1538/91 and 1894/91. 1In these
cases reliance hzs been placed in the decision
of 0.4, 668/88 referred to a bove decided on
12,4,91, While giving this judgement in para

‘ to the contrary
6 of the judgement, the Bengh observed/that it
is well established that adhog appointments

dehors the rules dg not @stablish any right.

Further no regularisation in service can be

‘alloued contrary to statutory rules, It cannot

be that the contravention of the statutory

rules, adhoc appointment is made and afiter

L) 1300
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somet imes that abpointment is regularised. The
statutory rules for récruitment cgnnot be alioued
to be circumvented in this manner., It is qnly
when there are no statutory rules for recruitment
and the vacancies exist that adhoc employees or
daily uag;r emplo&ed for sufficient length of
time may be entitled to be regularised, .After
the statutory rules contain a provision for
relaxation then possibly pouwers can be exercised
J for relaxstion of the rules in favour of thdse
employees who have rendered service for a number
of years,W After observing this, the Bench heas
again reverted to the ratio of O,A, WNo,668/88

and almost gayz the s ame direction given in
that case, mneferring to the casesof Smt. PeKe

Narayani and ors, Vs, State of Kerala and Ors.

" the case of Br, ALK, Jain and ors, Vs, UOI & OLS.,

Cand the case of Jacob.M. Puthuparambil and ors,
Us. Kerala Water Authority and ors.{supra),

The iearned counsel for the applicant hzs also
»filed copy of the judgement of the Principal éench
in 0.8 ,Nog, 1536/91 and 1537/91, disposed of by

a common judgement by the order dated.27,2,92.

But in this case the.petitioners' case was

dismissed for reqularisation. 1In this case,

| e gt it
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the judgement in 0.A,N>,668/88 on ths basis of
which the eaflier judgement - referred to by the
jearned counsel for the applicant is based hzs

heen refsrred to, #fter the decision of O.A,

N

'No.668/88 on 12.4,591, 0.A.No.382/90 waes decided

by the Principal Bench by the order dated 10,1091
in the case of Jagmshan Singh Vs, UOI & ors,

where the clzim for regular isation wWas rejected
of 8dhoc Group '0! employee who continued to

Work as Ldb for a number of years on the ground
that he cannot sarn any lien on the post of LOC
wit hout going through the process of recruitment

or promotion under the relevant Recruitment Rules.

- The SLP filed by the aggrisved party was rejected

by the Hon'ble Supreme Court, 1In the aforesaid
judgement of Shri Manchar Lal‘& orse Vs, UDOI &
ors. in D.H.Np.1536/91, the case of Jacob M.
Puthuparambil and ors. Vs, Kerala @ater.Quthgrity

and ors reported in JT 1990(4) SC 27 has alsc

been considered and it waes found thet the Kerala

/

Water Authority adopted the rule withaout
previsus approval of the State Government and

those cannot be said to be statutory rules ard

were only administrative instructions, so those

900329



who had put in one year adhoc:service uwere ordered
to be reqularised. In that case there was no rule
like thé rules in the present cass AFHH Clericsl
Service Rules, 1968/1987, Similarly, the case
Teferred toiin D.A.No.668/88(SUpra) directing
regularisation on the basis of service record,

The case of Smt. PeK. Narayani and ors. decided by
Hon'ble Supreme Court has -also tbeen referred to
and‘in that case only the petitioners i.s.9mt.
PeK, Narayani and ors, Qere alloued to tzke’
examination‘through Public dervice CbmmisSion

and after relaxation of age, their regulasrisation
uass therefore effected through open competitive
exsminatisn and not on theg basis of length of

service., U.A, 668/88 do not lay doun the precedent
as per V.3 dacision (Supra),

The coﬁtention of thelearnsd counsel -
for the applicant that since there are decisions
of the Tribunal on other side i.e, long.period
an édhoc service was considered sufficient for
issue of directions to the respondents to regularise
the.services of Group '0!' employees and other
decision that any length of contiﬁuous adhoc
service will not give a claim or right to such
an incumbent for regulafisation, sc the matter

may be referred to a larger Bench, However,

[ ] 033.
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we find that there are catena of decisions of

Hon'ble Supreme Court which has crystilised the

law and have bimding nature .

 Firstly we have to find out if the
Mon'ble Supreme Court has directed regularisation
of the sesrvice either of a casual uWorker or in
particular circumstances of an incumbent holding
for @ number of years
promot ional post/then that decision of Hon'ble
supreme Court in those specific circumstances

i

of thosé cases can ot be trestedas !
precedent because that decisionhzs.mot decided

a question of law., The Hon'ble Supreme Court in

the case of State of Punjab and others vs.

Sur inder KQmar and others reported in 1992(19)
ATC 500 on the gquestion of regularisation of
part—timaf work on the post of lecturers.. The
Punjab and Haryana High Court decision directing
regularisation Was reversed. The Hon'ble Supreme
Court observed at page 503 of the reports which
is as Follows: - : ’

6. A decision is availuhls as a precedent
enly if it decides a question of law . The
respondents are, therefore, not entitled torely
upon an order of this Court which directs a
temporary employse to be regularisasd in his
service without assigning reasons, It has tg
be grasumed that for special grounds whigh

must have been available to the temparary
employeas in those cases, they were entitled
to the relief granted, Mersly because grounds

\
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are not mentioned in a judgement of

this Court, it cannot be understood to have
been passed without an adequate leqal basis
therefor, On the guestion of the reguirement
to assign reasons for an order, & distinction
has to be kept in mind betueen & court whose
judgeme nt is not subject to further appeal
and other courts, One aof the main resasons
for disclosing and discussing the grounds in
support of a judgement is to enable a higher
court to examine ths same in cass of a
challenge, It is, of course, desirable to
assign reasons for evary order or judgement,
but the requirement is not impasrative in

the case of this Court, It is, therefore,
futile to suggest that if this gourt has
issued an order which apparently seems to

be similar to the impugned order, the High
Court can also do so, Thers is still another
reason.yhy the High Caourt cannot be‘squated
with this Court., The Constitution has, by
Article 142, empowered the Suprems Court to
make such orders as may be necessary "for
doing complate justice in any case or matter
pending bafaore it", which authority the

High Court does not-enjoy. The jurisdictinn
of the High Court, while dealing with a writ
petition, is circumscribed by the limitations
discussed and declared by the judicial deci-
sions, and it cannot transgress the limits

on the basis of whims or subjective sense of
justice varying from Judge to Judge.®

P

In the case of Dr.Apundhati A'jJit Pargaankar

Vs, State of N;harashtra and another reported in

1994 (28 )ATC 415, the Hon'bls Supreme Court has

considered the legal position whether = temporary
such |

employee merely on account oFLlong. period

of ssrvice i,2 9 vyears should be deemsd to

have b e@n regular ised in service; The Hon'ble

Supreme Court observed uwhils deciding the

case of the peﬁitianer Who has besen working as

Lkecturgs vithout break for 9 ysars that eligibility

and continuous working for Hewsgever. .long perisd

00035.
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should not be 'ggrmitted to-cverreach’ ‘the law,
Requirement of rules of selection through Commission
cannot be substituted by humane | considerstisns,
Lzu must take its courses. CLonseguently, the
appellant i,e. the petitioner of the reported
case Was not entitled to claim that she should
deem to have been regularised as she had‘been
working without break for 9 years, |hus, this
guestinn of law has been decided by the Hon'ble
Supreme Cnurt Qhether the person who was appointed
temporarily against a permanent post was entitled
to be'regularisad'under Temporary Government
3erVar¢S@%teg§ion af Eérmanegcy Resolution

issued by the State Govt, in 1575 or under any
other equitab}é princigles as she had been

working continuously since then and had worked
for.9 years without break and the simple ansuer
uas negative. The clzim of the petitioner

was r ejected by Maharashtra Administrative -
Tribunal. In that case ong of the formost
conditions for regulerisation was that the
original appointment of the Govt, servant must
have been made inconformity With the Recruitment
Rulss and the prescribed methed of recruit-

ment, The present case in hand is fully

se
hed
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qovered by this guestion of law dscided by the
Hon'ble Supreme Court. In the present case, a
Group 'O empla;ee who is working on regular
besis after éttaining 5 years of regular sesrvice
can be promoted to Group 'C?! post of LDQ only
after he qualifies in the Limitad ﬁepartmental
Compet itive Examination as envisagad under Ruls 11
and Jixth Schedule of the AFH& Clerical Service
Rulss,1968 as.amended in 1987, The appointment
of the applicants initially was specifically
as a stopgap arrangement. Their appo intment
was continued from time to time with certain
breaks at occasiaons and evarytimse the same
service condition which has been accepted by the
petitioners uas_léid down, The applicants
nave accepted those conditions af ssrvice and
worked on the promotional post getting the \
emo luments of that post while so working,
During these ysars they had ample oéportunity to
qualify for the Limited Depar tmental Competitive
ol reqular rectuitment
Examination[far the post of LDC and those uwho

qualified have been reqularised and those uho

did not take the said examination or failed

cannot claim their reqularisation on thes trength
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of continuous service they have put upto December,i989

and ﬁhereafter fhgy are working cn the basis of an
interim directisn issued to the respondents to
maintzin status-quo and that interih direction is
subject to the outcome of this 0,4, The learned
counsel for the appli&ants could not show any.-law

that appointment dehors the rules will confer
certain benefits like that of regularisation,
The Hon'ble Supreme Court has alsc considered

thg Tegularisation of adhoc appointses in the cass

of 3% K Public Service Commission and others Vs,

Dr, Merinder Mohan @nd others reported in (1994)

27 4TC 56 decided on 7.12.93, It uas an appeal

of judgemsnt delivered by J&K High Court in favour
of the respondents DBr, Narinder Mohsn and others,
Ory Narinder Mohan and others(;QSpchdents) were
appointed on adhoc basis in different disciplines
of medical educaztion., The Government relaxed ths
rules of recruitment and appoinhted on reqular
basis respondents Or. Narinder Mohan and Or.Tarig

Parvez. Their appointment was challenged on

regular basis one by Dr, Vinay Rampal, The lsarned

Single Judge declared that the appointments of

raspondents should be in accordance with the J&K

Medical Educat ion{Gazetted) Service Recruitment

.. 38,
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Rule§,1979. The Government neither have power to
relax the rules of recruitmsnt rior have pouer to
reqularise the appointment of respondents Dr,
Narinder Mohan as well as Or, Tariq Parvez on
regular basis, The appointments were, therefore,
quashed, The appointments of other respondents were
also quashed as being ultrs vires of the Rules.
However, on appeal the Division Bench of J & K

High Court held that as.the rules proUide. for

appaintment of adhoc Lecturers, their appsintments
were according to rules and the4Divisi0n Bench gave
certain directions upholding the judgement of the
dingle Judge utp the extent that the Government
has-no power to relax the rules of recruitment

and the respondents are not members of the service,

Since they were not racruited according to rulesg.
that in terms of decision of Qr,A.K, Jain Vs, UOI
to regularise the services of all the appellants
i.e, Dr, Narinder Mohan énd thet of Dr,Tarig Parvez
and others uho were respondents befcore the Single
Judge in consultation with PSC on .gvaluation of
their record and conduct based on the confidential
reports within three months,Mgainst the abovs

directions, the Public Service Commissign,J&K

N

'.6.390



R 4

e

filed an eppeal before Hon'ble Supreme Court.

The Hon'bls Supreme Court in para 11 of the reports

Dbserved‘that ih the case of Dr, A.K, Jain Vs, Union
of India ( (1952) 1 SCC 339)) gave directions under

Article 142 to regqlarise the services of the adhoc

doctors appointed on or before 1,10,1984, It uas

further observed that the High Court of J & K is

.not right in placing reliance on the judgement as

a ratio to givé the direction to the PSC to con-
sider the casgs of the respondents i,e. Dr.Marinder
Mohan and others, Article 142 - pover is confided
only to the Apex Court, Further the ratio in

Or, é.P.C, Rauani Vs, UDI aslalso held not an
authority uﬁder Srticle 141, It was further held
that it is more in the nature of an executinn agd
not a ratio urider Article 141. Tlhus, the obsar-

vatinn of the Hon'ble Supreme Court as observed

in para 11 is reproduced belows-

11, This Court in Or.A.K, Jain v. Union of
India gave directions under A_ticle 142 ta
regular ise the services of thd adhoc doctors
appointed on or before 1.10.84. It is a
direction under Articles 142 on ths peculiar
facts and circumstances thersin. Thersfore,
The High Court is not right in placing reliance
on the judgement as a ratio to give the
direction to the PSC to consider the cases

of the respandents, Article 14Z - pouwer is
confided only to this Court. Ths ratio in

Ur, P.P,C, Rawani V, UOI is also not an authority
under #rticle 141, Therein the orders igsued
by this Court under Article 32 of the Const-
itution to reqularise the adhoc appointments
had become final, When contempt petition was

F+f
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filed for non.implsmentation, the Union had come
forward with an application expressing its diffi-
calty to give effect to the orders of this Court,

In"ghat behalf, while apprecisting the difficultiss
expressed by the Union in implementation, this
Court gave further direction to implemené the
order issued under Ariicle 32 of the Constitufiion,
Therefore, it is more in the nature of an executisn ,
and not a ratio under Article 141, I Upion of
India v, DOr, Gyan Prakash Singh this Court by a
Bench of three Judges considered the effect of the
ordar in A.K, Jain case and held that the doctors
appointed on adhac basis and taken charge after
1,?091984 have no esutomatic right for confirmation
and they have to take their chancg by appearing
beforz the P3C for recruitment, I H,C, Putta-
swamy v, Hgn'ble Chief Justice of Karnataka this
Court uwhile holding that the appointment to the
posts of clerk etc, in the subordinate courts in
Karnataka State without consultation of the PSC
are not valid appointments, exercising the pouer
under frticle 142, dirscted that their appoint-
ments as a regular, on humanitarian grounds, since
they have put in more than 10 years's service,.

It is to be noted that the recruitment was only
for clericzl grade (Cless III post) and it is not
a Tatio“under Article 141, 1In State of Haryama
Vs. Piara'Singh this Cdurt noted that the mormal
{rule is Tecruitmént through the prescribed agency
jbut due to administrative exigencies, an adhoc
{
{

o ner R

or temporary appointment may be mads, In such a
situation, this Court hgld that efforts should.
aluays be made to replace such adhoc or tempaorary
employees by reqularily selected employees, as
garly =25 possibls, The temparary employees also
would get liberty to compete zlong with athers

For regular selection but if he is not sslected,
he must give way lo the regularily sslected
candidates, Appointment of the regularly selectied
candidate cannot be withheld or kept in abeyance
for the sake of such an adhoc or temporary
employee. Adhoc or temporary employee should not
bg replaced by another adhoc or Eemporany amployee,
He must be replaced only by regularly selected
employese, The adhoc appointment should not be

a2 device to circumvent the rule of ressrvation,

iIf a temporary or adhoc employee continued for a

fairly long spell, the authorities must consider )
his case for regqularisation provided he is sligible /
and gualifisd according to the rules and his /
service record is satisfactory and his appoint- {
ment does not run counter to the reservation palicy/
of the State, It is to be remembered that in that /
case , the appointments ars only to Class-III gr .~
Class-IV posts and the selsction made was by
subordinate selection committes, Therefore, this
Coutt did not EppesT Lo Have intended to lay down

#
)

. @s a general rule that in every category of adhoc

appointment, if the ,adhoc appointes continued for
long perisd, the rules of recruitment should be

\
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relaxed and the appointment by regularisation be
made, Thus considered, we have no hesitation to
hold that the direction of the Division Bench is
clesrly illegal and the lezrned =ingls Judge is
right in directing the State Government to notify
the vacanciss to the P3C and the PSC should
advertise and make recruitment of the candidates
in accordance with the rules,”

The directions issued by the Division

Bench of the High Court uwere set aside and the

findings of the Single Judge were coenfirmed that

the vacancies be notified to the P3C uwhich will
process and complete the selection as egrly as
possible. Here it mey be recalled that the deci-
sian in.U.Q.Np.GGS/BB is totally based on £he
rztio of Dr,A.K, Jain casa(supra) and that cass

was taksn as precedent in the judgements of C.A,T,

-

relied upon by the applicants' counssal,
The Hon'ble Supreme Court has also consi-

dered a similar point in the case of Mukeshbhai

om T —= e e —

Chotabhai Patel Vs, Joint Agriculture and Marketing

R ——

\

Advisor, Govt. of India and others reported in

R e U U S - =

1994 (28)ATC 226, In that case the petitioner

“Tuas appointed in 1977 and was removed on 13,4.,87.
The petitioner @approached the Central Administrative
Tribunal,New Bombay and the Tribunal dismissed

tha applicstion of the petitioner by the order

dated 19,4,90, Befors the Hon'ole Supreme Court
from thg asiaé of the petjtioner, reliance uas

placed on the decided case of Bhaguani Prasad
Vs, Delhi State f:ineral Development Corporation
reported in 1990(1)SC 361 and the Ministry of
Irrigation has issued a circular that all those

® '42.
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candidates temporar ily appointed on or prisr to
4¢11,76 should be regularised, The Department
for such regulsrisation held a test of the temporary

appointees., The condition Which was not accepted

by the Tribunsl was that there should be automatic

" regularisation and this vieu was upheld by the

o

A

Hon'ble Supreme Court in the aforegsaid case.
In the present cass a lso, if the adhoc appointment
was gilven and the applicants in all the O0.As,

were temporary employees they had to pass through

N

pre-appointment test in order to be regularised
in their sppointment, What the apnlicants
- L

‘crave the indulésnce of this court is that they
should be automatically regularised in)théir
appointment_on‘the post by continuous length of
adhocism, |hus, the conteqtion of the leasrned

counsel cannot bae accepted dehors thes rules,

The Hon'ble Supreme Court has also considered
ac to when adhoc appointes will come to an end,
In the case of Director,Institute of Management

Deve lopment ,U.Ps Vs, Smt. Pushpa Srivastava reported
in 3T 1992(4) SC 489 where it was held that

appbintment purely and adhoc and contractual for

‘@ limited period - right to remein in the post

L
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comes to an end after ths expiry of the period, Now
in this.reported case, the High Court of Allahabad,
Lucknow Banch directed the regularisation of 3mt,
Pushpa Srivastava relying on the authority of Jacob
M. ﬁuthuparambil and others Vs. Kerala ugtsr
Authority and ors, The appellant Smt, Pushpd
irivaestava uas appointed in the Institute as a

lessarch Executive on contrect basis for the psriod

G e - - cn oL e e

of three months. Here appointmant was extended
from time to time on the same fterms and conditions,
After three extensions of thres months each, she
was gppointed a fresh on 28,1.,1989 on a post

of Executive carrying a pay scale of s, 770-1600

and this appointment was for a period of six months,
0n 5,1.90 énbther adhoc appointment was made for a
‘period of three months, Tha appointment came to

an end on 21,3.90 yetshe was continUad beyond

the prescribed periocd, In the méentime sne has
submitted her resignation but on har requast she
was again appointed on adhoc basis on 25,8°§0,

This post was directed to be abolished and her

@ppointment Was coming to an end in f@ﬁﬁﬁapy;1991,

n

he filed the Writ petitian before the Lucknouw
Bench where it was prayed that she should be

given regular and permanent appointment, Lucknou
Bench of the High Court has accepted the caonmitention

of 9mt, Pushpa 3rivastave directing that she should

LR -4q
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be put back @o the duty gns. che post hsld by her,
The Hon'ble Supreme Court considered the authority
of Jacob M, Puthuparambil and cbserved that it
turned on the interpretation of Rule 9(a)(i) of
Kerala State and Subordindte Service Rules 1958
and after extracting the relevant portionof thé
rules quoted the observation in the judgement
at page 575 of that report (1590(1) Suppl,SCR 552}
The Hon'ble Supreme Court observsd that there is
in se of aforesaid omt., Pusipa Srivastava
no such rule/and the appointment was puraly adhoc

and on contractual basis for a limited period,

|

Q@

herefore, after the expiry of the period of six

months thes right toremain in the post comes ta an

end. In the present cese it may be observed

that the judgement cited by the learned counsel

for the'applicants in 0.A,6068/88 is a lso based on

the autﬁority of Jacob M. Puthuparambil and srs{supra),

Thus, the case of Or.f,K, J2in relied in favour of

some of the Group 'B' promoted on adhoc. basis

as LOC was squarely considered on the tuc agthoritiss
i.a.

of Hon'ble Supreme Court/onme of Or, A,K., Jain and

the other of Jscob M. Puthuparambil and others.,

Both thése éufhorities have been dis tinguished by

the Hon'ble Supréme Court in the decisions referred

to above, Thus the direction given in G.%5N0.668/88

and 1in a bunch of cases and the further direction

J.V | v ds,
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given in other 0.8s., on the basis of the judgement

of 0,#4,Mg,06%8/88 cannot be said to be 2 good law

et this point of time. Though these &yuthorities of S.C. md
in stherjudgements of CAT, Principal Bench

alresdy been referred to UHeru/ddhaC employags

working as LOC on premotion from Group 'B} post

ware not directed to be regularised H{sthg case

of 0.A.No,1936/30 and 8. MNo,1937/90) The same

d1aw. has now been laid dowWn in the above cited

Ce

m

saes by the Hon'ble Supreme Court,

in the case bﬁ State of Haryana and others
etce etc., Vs, Piara 3ingh and others reported in
T 1992(5) S; 1793tééréon'5;e Supreme Court alloued
the appeal of Stste of Haryana with certain observation
with regerd to the regularisation of adhoc employees,
In para 44 of the reports at page 208 the Hon'ble
Supreme Court observed that an adhoc or temporary
emplc yse should not be replaced by another adhoc
or temporary employse; he must be replaced only by
@ regularly sslected employee, Thus, the case of
the respondents is in the.present casg that
reqularly selected candidates are ualtlng bub
because of the interim GerCLMJD~;y t;; Tribunal

those who have been duly selected could not be

a@ppointed, It may be recalled that

s
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hundreds of Group ‘0Y employses ' . haye been given
adhoc promotion as LOC in the exigencies of the
serv£ce. It may a2lso be recalled that these Group 'Gf
employees are not the seniormost and as per
Recruitment Rules the Group 'D' employee shaild

coma through the process of sslection after quali-
fying preappointment test, The juniors to the
applicants in Group 'B' cadre will stand

totally excluded from consideration tbough they
have put longer yesrs of sgruice in Group '0°* post
and.iF all these applicants are regularised in

the qﬁota of Group 'G' oemployees as LLCs then
there w i1l he no rcom left for the seniors to
cccupy the post for years togsther and they will
retire from the post they joined as Group 'GF
employses without availing of an opportunity for

romotion tao LBC, ~
p

The Hon'ble Supreme Court has also considered

t— T T T T T T e

o

the power of regularisation of the Government or

the competent authority in the case of Surindsrc

Kumar Gyani Vs, State of Rajasthan and another

reported in JT 1992(5) SC 293,

In.that case the
petitioners who were appointed as clerks on

temporary postsas a stopgsp measure and the

terms of sergice can be terminated uwithout notice

0o,
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ar on making'prober recruitments. The State
Segrvice Commission made regular appointments.

Th; High Court of Rajasthan dismissed t heir claim
for regularisation anc the same was Uphéid by

the Han'ble Supreme Court; The Hon'ble Supreme
Court has alsc referred to @ number of decisions

of the Apex Court while rejecting the eppeal filed

by the petitionsrs,

In view of the above position of lau
the applicants cannot clasim as a right reqularisation
to the promotional post of LOC, #As regards the
passiﬁg of the typing test that Qas only to test
their suitability to work on the adhoc post of

Lhve,

The learned counsel for the respondents
has also referred to the case of Food Corporation
of India Vs, Thaneswsr Kalita and ors, reported

in 1995 3,C, SL] 485 uwhere the Hon 'ble Supreme

— -

Court h;;>takéﬁ-thé'ViéQ that if ad hoc promﬁtions
are giyen not in accordance with rules and
incumbent continued as such for a. long time

he cannot count the adhoc service for the purpose
of seniority on reqularisation to service as

per rules, Though the matter primarily‘concern

the seniority but it washes out the whole of the

[ 348.
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adhoc service as not relevant to the purpose of
seniority and no weight is sttached to the service,
The learned coupsel for the regpondents has alsc r eferrad
to @ case of 3Stzte of Urissa and another Vs, Or, Pysri
Mohan Misra reported in 1995(1)SC SLJ 253, Here

the Hon'ble Supreme Court helﬁ that mere prolonged
continuance of adhcoc service does nqt ripen into a
regular service to claim permsnent or substantive
status.,. This was an appeal by the State of Jrissa
against the decision of Orisss Rdministrative
Tribunal, The petitioner before the Tribunal Or,
Pyari Mghan Misra wgs appointed as Director of
Fisheries on 12.8,1971 on adhoc basis, He was
directed to continue temporarily until further orders.
He was directed to bs revertad by the notification
deted March 18,1977 from the post of Director to

the post of Joint Director, The Hon'ble Supreme

Court has to'conSider whether the reversion of

Dr; Misra wes valid or not, The Hon'ble Suprems

Court upheld the reversion of Dr. Misra to the

post of Joint Director and quashed the direction

of the Tribunal though certain benefit Was given

undsr the pouwer exercised by the Hon'b le Jupreme

Court under Article 142,

1S ,
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In view of the above facts and circumstances
we find that the applications are totally uwithout
merit and are therefore dismissed leaving the
parties to bear their own costs. The interim

direction issuad is vacated,

C\SZT /\.\/\c;vu./:.(—; |
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