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IN THE CENTRAL ADMINISTRATIVE TRI BUNAL :
PRINCIPAL BENCH
NEW DELHI.
REGN.NO. OA 245/89 Date of decision: !“&.0+
Sh.P.,K.Sharma & ors. ce v . Applicants
Vs,
Union of India through _
Secretary, Ministry of Information
& Broadcasting & anothsr +eee Respandents
CORAM: THE HON'BLE MR.T.5.0BERDI,MEMBER(A)
THE HONTBLE MR.P.C.JAIN, MEMBER(A)
For the Applicants croce - Shri T.C.Aggaruel,
. Counsel.
For the Respondents cecee Mrs.Raj Kumari Chopra,
* Counsel .

JUDGEMeNT

(DELIVERED BY HON'BLE MR.T.5.0BERODI,MEMBLR)

L
This is an application under Sectian 19 of the

Administrative Tribunals Act, 1985 by the applicants,

who were either promoted from t he feeder geade of

UDC on the basis of senicrity or appointed through

the Limited Assistant Grade Examination, 1975 and
included in the select list of Assistants of the
central Secretariét dervice of 1975 claiming seniority
ovér direct recruit Assistants @ppointed and confirmed
later in the grade of Assistant. They héQe prayed for

the following reliefs;-

(@) That the application may be admitted uith

costs.

(ii)That the seniority list issuved on 27.1.1587
(Annexure #-2) be quashed.
(iii)To declare that tre applicants are entitled

to the seniority on the basis of length of

tﬁkﬂ, serylce/date of joining as Assistantg With
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all consequential bensfits like promotian
to t he higher gosts from the date their

juniors were promoted.

2. The brief facts of the caese are as under:-
The applicants were employsd as Assistant: under

the cadre authority of Ministry of InFormétion

and Broadcastiog(RBSpondent No.1) . They are the
members of the decentralised cadre of Assistents

of the Ministry of 1&B of the C.5.5 uhich.is the
lowest grade of that servicg, Priof to the

Rules of 1962, this grade belonged to the centralised
cadré of the Ministeies and attached offices.

Ks per the rules of 1962 amendeé from time to time,
the post of Assistant has been required to be filled
up by way of:direct recruitment on the results

of the competitive examination held by the UPSC

and by promotiocn from amongst the candidates
included inthe selesct list. Applicants after
promotion have been &)located to the decentralised
cedre. The applicants have been holding the posts
of Assistant on long term/reguler basis.and~as such
they a@re the members of the Assistant Cadre and are
entitlajtﬁ seniority and promotion within that cadre;
Placing the applicants junior to the direct recruits
is against the principles of natural-justice. They
claim that the .seniority should be counted from the
date they‘bediﬁs members of the service‘. According
tc the applicahts, plécing the direct regruits

8s thelir seniors is against the rota-quotes and the
Sspirit of the Department of Personnel and Trai’ning~
Office Memorandum dated 3-7~7é86(ﬂnnexure H=7)

a@s also in vieolation of Articles 14 & 16 of the

\X&AV\#Constitution. It is stated that the impugned seniority
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list of Assistants of decentralised cadre is

wholly illegal, vcid, ultra vires, unconstitutional,
abbitrary, mala fide, discriminatofy and liable to
be set aside and thét the applicants! seniority
should be fixed from the date of their appointment

as Hssistant.

3e The respondents have obpoSed the applicatien
and filed a counter, Sccording to\them, the Centrail
Secretariat Séruice(ﬁeorganisation and Reinforceément)
scheme was introduced for.feur gredes in the service,
which provided that 75% of -the permansnt vacencies
incthe Assistant Grade will be filled by direct
recruitment and 25% by promotion from the lower

grede on the basis of seniority subject to rejection
of the unfit. The Central Seéretafiat Service uptg
the level of Section QFFicef'Qas decentral ised

from 1.10.62 and the statufory rules called the’Central
Secretariet Service Rules, 1962 were framed t©
gbuérnlrecruitment, seniority, promotion, confirmation
etc. Assistants are classified as Central Civil
Service Group 'B'-Miniséerial. The management of
Section OFficers and hssistants g decentralised and

individual cadre authorities have beén vested with

‘powers to maks dppointments, promotions, confirmation

etc. in these grades. Recpuitment to these grades

is made under the provisions of Rule 13 of the CS5
Rules, 1962. Sub-tule (6) of Rule 13 provides

that sd% of the substantive vacancies in the Assistants!
Grade in any cadre shall be filled by direct recruitment
and the remaining vacancies shall be filled by the
substantive appointment of perscns included in t.e

select list for Assistants! Grade in that cadre. Such

\kkr;_appointment shall be made in the order of seniorify

A



in the select list exéept, when for reasons to be
recorded in writing a person is not considered fit
for such appointm&nt in his turn. Hccording te
sub-rule (6)(a) of Rule 13, the substantive vacancies
reserved for direct receuitment as on 30th June, 1575
in sach cadre against which no direct recruits

have been appointed till that date, plus 50% of

tiie number of such. substantive vacanciés may be
filled by substantive appointments m&éde after the
date of commencement of the CCS(Third Amendment)
Rules, 1579 of persons included in the select list.
Aé per sub-rule(7) of Rule 13, temporery vacancies
in the Assistants Grade in any cadre shell he

filled by the temporary promotions on the basis

of seniority from amongst Upper Division Grade

of the corresponding cadre of the Central Secretariat
Clerical Service who have rendered not less than
five years approved service in that grade and are
within. the renge of seniority provided that where

an officer of the Bpper Division Clerk Grade

is rejected as unfit, the reasaons for-'which

shall be recorded in writing and communicated tgo the
officer concernsd. As regerds fixastion of seniority
in the decentralised grades of Section Officer and
Assistant in different cadres, the same shall be
governed by the provisions of Rule 18(3)(ii) of the
£55 Bules, 1962read with the provisions contained

in reguletion(3) of the Reguletions contained in the
Fourth Schedule to the Rules. It is further stated
in the counter that the relative senicrity of direct
recruits and promotee Assistants appointed substantively
to the grade in a cadre will be fixed @ccording to
the quotas of substantive 9acanciss reserved for

\

direct recruitment and substantive appointment of

s
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prémotee Assistants included ip ths select
list in that cadre.denlorily of promotee Assistants
appointed substantively egeinst substartive: vacancies
which were reserved for direct. recruitment as on
thé appoinged day(Ist dey of October, 1962) against
which no direct recruits we:e appointed till 12.6.70
in @ cadre shall be assigned seniority, with effect
from 13.6.70, inter se in the order in which they
were included in the select list for the Assistantg
Grade in that cadre and such persons shall be

© below
placed en bloc/all the Assistants already appointed
substantively in the same cadre. The seniority
of direct recruits and promotee Assistents appointed
substantively te the grade has to be %ixed under
the provisions of the relsvant rules of seniority
and not on the basis of the length of service.
Therz is no provision in the C335 Rules, 1562
for fixatlon of seniority of Assistants on the

basis of length of service in the grede.

4. The applicants have filed rejoinder, in
which they have reitersted their claim as put

forth in the CA,

5. We have also héard the learmed counsel for
the partiess and have perused the matsriel on record,
, ‘

incleding some of the rulings, on the subject.
= 3

6. In the case of Direct Recruits Cless 11
-Enginéefing.UFFicers'Association Us. dtate of
Maharashtra & Ors (1990) 13 ATC 348) in para 47
thereof it was inter-é7ia, heldi~
n(A) Once an incumbent is appointed to &
post 2ccording to rule, his seniority

has to be counted from the date of his
appointment and not sccording to the

\fkkﬁﬁ date of his confirmetion.

The corollary of the above rule is thst
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where the initial appointment is only

ad hoc and not according to rules and

made as & stop-gap arrangment, the officiaticon
in such post cannot be teken into account

for considering the seniority.

(B) If the initial appointment is not made by
following the procedure laid doun by the
riles but the appointee continues in the
post uninterruptddly till the regularisaticn
of his se®vice in accordance with the rules,
the period of officiating service will be
countad.

(C) uhen appointments are mede frem more than one
sourc®, it is permissible to fix the ratio for
recruvitment from the different sources, and
if rules are fremed in this regard they must
ordinarily be followed strictly.

(G If-it becomes impossible to adhere to the
existing wota rule, it showld be substituted
by an appropriate rule to meet the needs of

: the sitvation. 1In case, housver, the guocta
rule 1is not followed continucusly for & number
of yesars because it was impossible te do so
the inference is irresistible that the guota
rule had broken down.

(£) Where the guota rule has hroken down and the
appointments are made from one scurce in excess
of the guota, but are made after follouwing the
procedure prescribed by the rules for the
appointment, the appointses shculd not be pushed
down below the appointees from the other scurce
inducted in the service at & later dete.

“(F) \UWhere the rules permit the authorities to relax
the provisions relating to the quota, ordinarily
& presumption should be reised that there was

such relaxation when thers is & deviation from

the guota rule.

{G) The quota for recruitment from the diffdrent
sources may be prescribed by executive
instructicns, if the rules are silent aon the
subject.

(H)  If the gquota rule is prescribed by &n executive
instruction, and is not followed continuously
for & number of years, the inference 1s thst
the executive instruction has ceased to remain
operative .

\

-

From item (C) &bove, it will be seen that
when appeintments are made from one source &8s in
this case, it is permissible to fix the ratio

for recruitment from different sources, and if



be fFollowed strictly. In the instant cese, there
are rules tit1ed zs 'The Central Secreterist Sarvice
Rules, 1¢62' uhich have come into force with effect
From 1.10.1962 as per Govermment of India, fMinistry
of Home AfFairs Notificstion No.60/61 CS(A) deted

23.9.1

s}

62 as amended from time te time. In the

e cese of A.K.Bhatnagar and ors. Vs. Union of india

=

(1551(1) SCC 544), it was held.in para 7:

w7, The law is clear that seniority is

an incidence of service and where
the service rules prescribe the
method of its computation, it is squerely
governsd by such rules. 1Ip the absence
of a provision ordinerily the length of
service is taken inteo account.t '

‘ In pare 13 of the sesid judgement, it was futhsr

813, On more than one occasion this Lourt

has indiceted to the Unien &nd the Stste

Governmznts that once they freme rulas,

their action in respect of matters covéred

by rules should be regulated by tha rules.
o The rules framed in exercise of pouwers
conferrsd under the proviso to Article 3089
of tte Constitution ars solmn rules having
binding effect. Acting in @ manner contrary
to the rules does crsate preblem, and dis-~
location. Very often government themselves
get trapped on a@ccount of their own mistaks
or- actions in excess of uhat is nrovided in
the rulas. UWe take seriocus vieuw of thess 1
and hope and trust that the government hoth
at the Centre ancd in the Jtstds would take note
of this positien and refrain from acting in
a manner not -cantemplated by their own

ruleSatolniitna"

n
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ursecs

7.  In the present case, as extracted in detail

in the countasr fFiled on behsalf of th

@
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espondents; as

elso .dilated vpon inipara 3 above, th

©
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niority of

S

ck

the applicants has to be determined in accardence

5

with Fule 18, Regulaticn 3(3) of the Fourth Schedule

Y
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of the Rules of 1962, a copy of which has alsp been
placed on record s Annexure A-5. Wwe find force in
tha respondents! contention that the applicanﬁs‘ case
has been strictly dealt with in accordance with the
Ruless of 1962 ibid and thet esven the applicents had
accepted their promotion under the said Rules, eand so,
they cennot now wrigyle out or challence the said

Rules. In result, we do not find any merit in

case for grant of seniority on the basis
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