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L "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
g | PRINC IPAL BENCH, NEW DELHI
. .y’j
Regn.No.}l) OA 2548 of 1989 Date of decisiong 25.10,91
_ (2) ccp 168 of 199 in

CA 2548/89

(1) oA _2548/1.989
Smt. Urmil Sharma & Others %edApplicants
Vs |

The Director General, o ssftespondents
Employees State Insurance :
Corporation & QOthers

(2) CCP 188/1990 in

. - OA 2548/1989
Y
Smty Urmil Sharma & Others eeApplicants
Vsh:

Smt. Kusum Prasad & Others  <GiRespondents

) For the Applicants in (1) and +&Mrs. Raj Kumari
(2) : Chopra, Counsel
For the Respondents in (1) and %Shri DiF; Malhotra,
(2) A Counsel ,

CORAM:

THE HON'BLE MR. P.K. KARTHA, VICE CHAIRMAN(J)
THE HON'BLE MR, B.N. DHOUNDIYAL, ADMINISTRATIVE MEMBER

l¢ Whether Reporters of lecal papers may be allowed to
see the judgment??c)
24 To be referred to the Reporters or not? jé,,
- JUDGMENT |

(of the Bench delivefed by Hont*ble Mr, PKi -
Kartha, Vice €hairman(J)) o

The applicants who have worked as Laboratory
Technicians in the Employees State Insurance Corporation

(ESIC) filed this application under Section 19 of the

O Administrative Tribunals Act, 1985, seeking the following

reliefss=

(a) The application may be admitted with cost,
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(b) That the impugned seniority list at Annexure A-2 be
quashed

(c) That Respondent No«23 may be directed to consider
applicaﬁts for the upgraded post.

(d) That Hon'ble Tribunsl may issue any other direction/
order as deemed fit in the matterxr®,.

24 The application was filed in the Tribunal on 20.12.8%:

On 214512,1989, an exparfe interim order was passed to the effec:
that the respondents shall considef the suitability of the
appliéants’in accordarnce with their'ppsition in the 1971
.seniority list for promotion to the post of Senidi~Laboratory
Technicians along with the other candidates on a provisional
basisy This order was continued thereafter till the caéé

wds finally heard on 18 9.1991 and judgment reserved thereon:.

The alleged non-compliance with the aforesaid order by the

respondents is the subject matter of CCP 188 of 1990 filed

by thems

3. | The facts of thé\case, in brief, are as follows.
The applicants were-appqinted as Laborator; Technicians

in ESIC during 1962/1964 in the scale of pay of Rsell0~200:

on 274511.,1989, the respondents upgraded 5 posts of

~ Laboratory Technicians into posts of Senior Laboratory

Téchniciansi ?his was in addition to one such post which was
aiready available.' According to them, they have been holding
the same post of Laboratory Technician for the last 28 years
or so withoﬁt'any prbmbtion and that having regard to their

position in the 1971 seniority list, they are entitled to
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promotion to the upgraded posts of Senior Laboratozy

Technicians. They have challenged the validlty of the
circulated X

| impugned seniority llSthY the respondents in 1988 in which

their sen;orlty has been altered to their disadvantage
without giving any sh0w cause notice to them. ' .
4, The stand of the respondents is as follows. The
gpplicanfs were appointéd as Laboratory Technician§ in the
‘scale of pay of B.110~200 after their explicit. acceptance
of"the offer of appointment and the saiq scale of pay and the
educatiopal qualificatioﬁs and experience prescribed for thg
said post cdrreSponded to the bost of Laboratory Assistants
under tbe»Cential Government. On the recommendations of

the Third Pay Commission, the scale of pay of k.1l0-200

for the post held by the applicants was revised to ks.260~430
and by aﬁ\amendment of the ESIC (Recrqitmént Regulation)

made in 1977. the nromenclsture of the post was changed

from Laboratqry Technician to that of Laboratory Assistant
to male it correspond to the designation of the post éndei
thet:entral Government whichFarrled the same scale of pay
and for which the Same educational qualiflcatlons and
experience were prescribed as that for the post of the
applicadts under the ESICi The change~iﬁ the nomenclature

of the post was only nominal and has no. other effect on the

. service prospects of the applicants.. Applicant Nos. 1 and

2 were promoted to the post of Laboratory Technicians
with effect from 30.4.1987 ‘and Applicant No.3 with effect

from 14,12,1988., The impugned seniority list was prepared

_ injpfggua"Cd of the judgment of this Tribunal in the case of
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Vit Bhan‘rhakarIVs. ESIG( T=747/84 decided on 2?;4.1?88).

The repﬁesentatioﬁs made by the applicants against the

jmpugned seniority list afe stiil under considerationy -

Sy The respogdents have coniended that the seniority

list of 1971 is irreiévant in view'of‘the subsequent

seniority li;tg of Laboratory Aséistants apd of the

Laboratory Technicians as on 31.3,;977@ 3141041980 and 31.3.
'1988. The abplicants éid not figure in the seniority lists for

the post of Laboratory Technicians as on 31.3.1977 and

- 3131041980 against which they did not make representations,

The seniority list of Laboratory Assistants as on 30.6,1986
including the names of the‘applicants was finalised after -
circulation and ﬁnviting objections to which the applicants

did not raise any objection. Their names figured for the

" first time in the impugned seniority list of Laboratory

" Technicians as on 31.3.1988, According to them, in the

. recruitment rules for the post of Senior Laboratory Technician,
5 years service in the post of Laboratory Technician has been

‘prescribed as an essential eligibility condition: The applicants

" do< not fulfil the same and come within the zone ofjcénsideration
. ~-:/-

- for prbmotioq to ihe ppst-pf Senior Laboratory Techniciany -
Oe - We have gone through the récgras of fhe case carefully
énd have considered the rival contentions, We héve also duly
éopsidered the numerous authorities cited by both sides in
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fespect of their respective cdntentions*i

Te We may, at the outset, consider the preiiminary
objection raised_by the respondents that the application

is not maintainable on.the ground that it is barred by
limitation¢ According ;p them, the cause of grievance to the
applicants firsfvarose during 1962/1964 when-they were
appointed as Labs Technicians in the scale of Rs%ll0=200 and

agéin in early seventies when on the recommendation of the

Third Pay Commission the above scale was revised to

Bs«260=420 and the designation of their post was changed as
Laby Assistants, As against this, the learned counsel for
the applicants has argued that the applicants have pﬁrsued
théir claiﬁs by making repfesentétions and-their,representation

against the impugned seniority list of 1988 are still under

. consideration of the ESIC% 1In such a case, the bar of |

limitation will not appl?%(vidé AIR 1991 SC 424). The
judgment of the Tribunal in Vir Bhan Thaker's case also gave
risaito a fresh cause-of action to them. In the facts and
circumstaﬁces of the case, the plea of.iimitation raised by

the respondents is devoid of merit and is overruled, .

* Cases cited by the learned counsel for the applicantss -

ATC 1987(2) 8625 ATC 1990(13) 630; ATC 1987(3) 645
ATC 1989211) 4863 ATC 1937(2))454;'m~c 1987( gz))4éo4?'

* Cases cited by the learned counsel for the respondents;-

1988 LabsIC 999; 1990(16) ATC 576; 199L( .
ATC. 1991(15) 655; 1991(1%) ATG 840. P9LL) SLI 1613
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8. As regards the merits of the case, we feel that
the-grievaﬁceigf the applicants is genuiﬁea In our
judgment dated 25.10.1991 in OA 1404 of 1989, Mrs. Urmila
Sharma and 0thérs Vs. The Director Generél, ESIC, the
respondents have been directed to refix the pay and
allowances of the applicants in the post of Laboratory
Techn;cian on the same basis as that of $/shri Vir Bhan
Thakar and Others pursuant to the judgment of the Tribunal
dated 25.4.1988 in T=747/86 with effect from their
respectiﬁe dates of initial appo;ntment as Laboratory
Technicians and that they would alsé be entitled to-all
consequeptial benefits. It would mean that Senioriﬁy

of applicdnt Noisl in the post of Léboratory Technician
should be reckoned from 28,7.1964, of applicant No.2
from 1849.1962 and of applicant No.3 from 7.8.1964
Redesighating;them as Laboratory Assistants pursuamnt to the
Memorandum dated 6.6.1977 and again: - proﬁoting them

with effect from 30;4.1987/l4112.l988 as Laboratory
Technicians would not be legally tenable in the chenged
situation-due té the extension of the benefit of the
judgment:of the Tribunal in Vir Bhen Thakar's case to the
applicents. It would also follow that the seniority

list should be redrawn so‘as-to give to the applicants
L |
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their due seniority.
9; . In the light of the foregoing discussion, the

!

applicants are entitled to the relief to the extent
indicated as follows:-

(1) | The impugned seniority list issued by the
respondents by Memorandum dated 23.5.1988 is set asids
and quéshed. The change in the nomenclature of the post
of Laboratory Technician to tbét ;f Laboratory Assistant
by Memorandum dated 6.6.1977 is slso set aside and
quashed, |

(2) The reséondents are directed to revise and

redraw the seniority of the applicants by reckoning

' the seniority of the applicants from the respective

dates of iniiial appointment (ie 28.7.1964, 18.9.1962
and 7.48.1964 respectively)within a period of three months
from the date of communication of this ordery

(3) The respondents shall convene a reviéw DPC to
consider the suitability of the applicénts and other
Laboratory Technicians for promotion to the post of
Senior Laboratory Technician on the basis of the revised
seniority as dirééted in (2) above and if.the Review DEG
finds the applicants fit for promotion, they shall be
promoted as Sehio; Laboratory Technicians from the dates

their immediate juniors were so promoted. In that event,
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they would also be entitled to all conse&uential benefits
including arrears of pay and allow;nces from the due daie ~
and increments. The respondents shallhcomply with ihis
direction within a period of three months from the date of

communication of this order,

(4)  The parties will bear their respective costs.

CcP_188 of 190

In view of the aforesaid oxders and directions, we

.do not consider it necessary to pass any order on the CCPw

The notice of contempt is discharged.

N Let a copy of this order be placed in both the
case files, ’ '
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(BN, DHOUNDIYA}:) 25) 1) (P.Ko XKARTHA
" MEMBER (A) ) VICE CHAIRMAN( 21)




