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Shri K.X. Dhawan Petitioner
Shri R. Kapur | ' . Advocate for the Petitioner(s)
Versus
U.0.I. through Secretary, Department of Respondent
gi:inﬁfs_ Acoarwal - Advoca‘ge for the Respondént(s)

The Hon’ble Mr,P.K. KARTHA, VICE CHAIRMAN(J) ’ .

The Hon’ble Mr.D.K. CHAKRAVORTY, ADMINISTRATIVE MEMBER
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4

Whether Reporters of local papers may be allowed to see the Judgement ? y,.,;,
To be referred to the Reporter or not ? ‘j,w

Whether their Lordships wish to see the fair copy of the Judgement 7
Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGMENT

(of the'Bench delivered by Hon'ble Mr. P.K. Kartha,
Vice Chairman{J))

The applicant, who is working as Assistant Commissioner of

Income Tax, filed this application undér Section 19 of the
Administrative Tribunals Act, 1985, praying that the disciplinary
proceedings initiated againgt him by the impugned Memorandum‘dated
2.5.1989, be quashed. By way of interim relief,.he has prayed that
the respondents be directed to stay the proceedings and to consider
the case of the applicant for promotion on merits without resort

to the sealed cover procedure. He has also filed MP 219/91 seeking

- the same interim relief.

The facts of the case in brief are as follows. While working

as I.T.0. at Muktsar during 1982-83, the applicant completed certain
assessments. The respondents served on him a Memorandum dafed 2.5.89
proposing to hold an enquiry. against him under Rule 14 of the CCS

(CCA) Rules, 1965. The Article of Charge framed- against him was
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as follows:-

3.

"Shri X.K. Dhawan, while functioning as I.T.0. 'A' Ward,
Muktsar during 1982-83 completed nine assessments in the

cases of:

. {1) M/s Channana Automibles,

(2) M/s Gupta Cotton Industries,

(3) M/s Ajay Cotton Industries,

(4) M/s National Rice Mills,

(5) M/s Tok ChandlBudhram

(6) M/s Tilak Cotton Indﬁstries,

(7)/ M/s Chandi Ram Behari Lal,

(8) M/s Pnuman Mal Chandiram, and

(9) M/s Modern Tractors .

in an irregular manner, in undué haste and apparently with
a view to conferring undue favours upon the assessees
concerned.

"By his above acts Shri Dhawan failed to maintain
absolute integrity and devotion to- duty and exhibited a
conduct unbecoming of a"Govt. serQant, thereby violating
provisions of Rules 3(1)(i), 3(1)(ii) and 3(1)(iii) of the
C,C.S. (Conduct).Rules, 1964!"

The applicants has contended that while completing assessments

in the cases which are the subject matter of the impugned charge-

sheet, he was discharging quasi-judicial functions and in the absence

of any clear allegation of misconduct, these.quasi—judicial'functions

are not amenable to disciplinary jurisdiction of the respondents.

The respondents have contended that the imputations in the charge-

sheet would show that the applicant has given undue favours to

assessees in completing the assessments.

o
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4, - During the hearing of the case; the learned counsel of the
respondents argued that it was not part of the duty of the applipant
or it was not in his power under the'Incomé Tax Act to pass Assessment
Order in the case of M/s Gupta Cotton Industries»foszhe Assessment
year 1983-84 in December, 1982 beforé the begi%%ng of Assessment
year on 1.4.1983. The rates of Income Tax to be charged for the
assessment year:1983—84 were not known at fhat time and we;e only
prescribed by the Finance Act of 1983 passed in May, 1983.

5. With regard to the above contention, the learned counsel
of the applicant has. submitted that in terms of Sectiog 139(1) of
the Income-tax Act, an assessee'has'afright-to file his return of -
income before the commencement of Assessment year or even befofe

the closing of the accoﬁnting period.' This _fact has even been

clarified by the CentralvBoard of Direct Taxes in Instruction No.1531.

_ Further section 176 of the Income-tax Act provides for completion

of Assessments iﬁ cases of "Discontinuance of.bﬁsiness or Dissolut;on".
In Sub-Section (1) oﬁ this Section, - discretion has been given to

the assessing office£ to charge to tax the income of the previous

. year before the commencement of the relevant ‘assessment year. In

Sub-Section (2} of this Section, it has been provided that such income

'

shall be chargeable to tax at the rate or rates in force in that
Assessment Year. |
In the instant case, the assessee vide letter dated 20.10.1982
had written to the Income Tax- Officer that:-—
(1) The Constitution of the Firm has been changed with
effect from 1.7.1982. -
(ii) The Retufn of the Assessmenf year upto the date of
change (Aééessment year 1983-84) had been filed. |
(1ii) The assessment for Assessmeﬁt year 1983-84 may be
finalised at the earliest possible so that the

additional tax liability if any could be ascertained.

The applicant exercised. his powers in terms of Section 176(1),

ao—
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completed the Assessment after proper -enquiry and examination of
the Accounts and charged tax at the rates prescribed in Section'l76(2)
of the Income-tax Act.
6. We are inclined to agree with the a%oresaid submissions.
The respondents have stated in ‘fheir COuntér—affidavit that they
are relying on the decisioﬁ_ of this Tribunal din V.D. Tirvedi Vs. -
~ Union of Iﬁdia, ATR 1989(2) CATﬂ 666. In that case, the Tribunal
held that if there is prima facie evidence of misconduct on the part

: .
of a judicial or quasi-judicial  authority, that authority .cannot
take shelter under any dimmunity £from any proceedings, 'includingi
disciplinary proceedings. Allowing the appeal filed by Shri Trivedi,
the . Supreme Courtvobserved in its ordér dated 25.10.1990 that "the
action taken by the.applicant'was quasi—jﬁdicial and should.not have .
formed the basis of disciplinary action"(SLP[c] Nos.2635-36/1989
in Civil Appeal No.4986 of 1990). | '
7. We are bound by the aforesaid view expressed by the Supreme
Courtvin Shri Trivedi's case. We, therefore, allow;the application
and set aside and -quash the impugned memorandum dated 2.5.1989.
The order passed én MP 219/91 on 8.2.1991 directing the respondents
to open the sealed cover and implement the ¥ecommendations of the
DPC, is hereby made absqlute. There will be.no‘order as to costs.
, / D | QJW;)?,S,?
w189/ : - ﬂ{"l

(D.K. CHAKRAVORTY) (P.K. KARTHA)
MEMBER (A) _ ' _ VICE CHAIRMAN(J)
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N - D.No2442/91/ ~/SC/SEC.XIV
SUPREME COUR OF INDIA

DATED: ond February, 1993.

From,

The Reglstfar(Judlclal)
Supreme Court of India,
New Pelhi.

To \Ihe Registrar,
gighngaurt of Delhi, e
ew Delhi. “
and dispesed of by

CIVIL APPEAIE NGS_266= m%? oF 1993,  this
(Appeal by Special Leave grantedﬁhy bb@ﬁzggurt’s

order dated 27th January, 1995 in Petition Hor
Special Leave to Appeal (Civil) Noa, 10905-10906
of 1221_: aghinst the Judgnent anc. order

pated the 8th Pebruary, 1991 and 22pd

of the Central Administrative Trikunal rinei;
. New DETAL IR O.8. No. 2540 of 1989), al Bench
V,/f . Union ef India & Ors. ...Appellantg
Q Versus : ’ -
[ %/ } Shri K.Ke Dha‘wan --4-_ ReSpondentE
Yr Slr,
y I am directed to forward herewith under Rule6,

ORDER XIII,S.C.R. 1966 (As amended), a certified copy of
'uuaxxﬁmr/Judgment of this Court dated 27th January, 19935
~ in the Appeal above-mentioned. A Certified copy of the Decree

[Séﬁ/kt,/ XK e Bnheinalk ResaBhSmx i 8% in the matter will

be sent - due course.

%} z////” please acknowledge recelpt

:}V\ 3% u],, 567/[//4‘ 7/1///1»/ [ ley,
Aot ' B v

-
FOR REGISTRAR(JUDICIAL)
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