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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

N E W D E L H I

Q.A. No. 2540/1989
and MP 219/91

DATE OF DECISION_ 99 n-^ 1QQ1

Shri K.K. Dhawan Petitioner

Shri R. K-apur Advocate for the Petitioner(s)

Versus

U.O.I, through Secretary. Department of Respondent
Revenue

Shri R.S. A^garwai ^ Advocate for the Respondent(s)

CORAM

TheHon'bleMr.P.K. KARTHA, VICE CHAIRMAN(J)

The Hon'ble Mr.D.K. CHAKRAVORTY, ADMINISTRATIVE MEMBER

i'

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ? /

4. Whether it needs to be circulated to other Benches of the Tribunal ?/

JUDGMENT

(of the Bench delivered by Hon'ble Mr. P.K. Kartha,
Vice Chairman(J))

The applicant, who is working as Assistant Commissioner of

Income Tax, filed this application under Section 19 of the

Administrative Tribunals Act, 1985, praying that the disciplinary

proceedings initiated against him by the impugned Memorandum dated

2.5.1989, be quashed. By way of interim relief, he has prayed that

the respondents be directed to stay the proceedings and to consider

the case of the applicant for promotion on merits without resort

to the sealed cover procedure. He has also filed MP 219/91 seeking

the sam.e interim relief.

2. The facts of the case in brief are as follows. While working
as I.T.O. at Muktsar during 1982-83, the applicant completed certain

assessments. The respondents served on him a Memorandum dated 2.5.89

proposing to hold an enquiry, against him under Rule 14 of the CCS

(CCA) Rules, 1965. The Article of Charge framed- against hln, was
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as follows:-

"Shri K.K. Dhawan, while functioning as I.T.O. 'A' Ward,

Muktsar during 1982-83 completed nine assessments in the

cases of:

.. (1) M/s Channana Automibles,

(2) M/s Gupta Cotton Industries,

(3) M/s Ajay Cotton Industries,

(4) M/s National Rice Mills,

(5) M/s Tok Chand Budhram

(6) M/s Tilak Cotton Industries,

(7) ^ M/s Chandi Ram Behari Lai,

(8) M/s Pnuman Mai Chandiram, and

(9) M/s Modern Tractors

in an irregular manner, in undue haste and apparently with

a view to conferring undue favours upon the assessees

concerned.

By his above acts Shri Dhawan failed to maintain

absolute integrity and devotion to duty and exhibited a

conduct unbecoming of a Govt. servant, thereby violating

provisions of Rules 3(l)(i)," 3(l)(ii) and 3(l)(iii) of the

C.C.S. (Conduct) Rules, 1964."

applicants has contended that while completing assessments

in the cases which are the subject matter of the impugned charge-

sheet, he, was discharging quasi-judicial functions and in the absence

of any clear allegation of misconduct, these, quasi-judicial functions

are not amenable to disciplinary jurisdiction of the respondents.

The respondents have contended that the imputations in the charge-
sheet would show that the applicant has given undue favours to

assessees in completing the assessments.

eL-i
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4. During the hearing of the case, the learned counsel of the

respondents argued that it was not part of the duty of the applicant

or it was not in his power under the Income Tax Act to pass Assessment

Order in the case of M/s Gupta Cotton Industries for the Assessment
-K ^

year 1983-84 in December, 1982 before the begining of Assessment
A

year on 1.4.1983. The rates of Income Tax to be charged for the

assessment year ' 1983-84 were not known at that tiiiie and were only

prescribed by the Finance Act of 1983 passed in May, 1983.

5. With regard to the above contention, the learned counsel

of the applicant has. submitted that in terms of Section 139(1) of

the Income-tax Act, an assessee-has a ' right to file his return ,of

income before the commencement of Assessment year or even before

the closing of the accounting period. This fact has even been

clarified by the Central Board of Direct Taxes in Instruction No.1531.

Further section 176 of the Income-tax Act provides for completion

of Assessments in cases of "Discontinuance of. business or Dissolution".

In Sub-Section (1) of this Section, discretion has been given to

the assessing officer to charge to tax the income of the previous

year before the commencement of the relevant assessment year. In

Sub-Section (2) of this Section, it has been provided that such income

shall be chargeable to tax at the rate or rates in force in that

Assessment Year. '

In the instant case, the assessee vide letter dated 20.10.1982

had written to the Income Tax- Officer that:-

(i) The Constitution of the Firm has been changed with

effect from 1.7.1982.'

(ii) The Return of the Assessment year upto the date of
I

change (Assessment year 1983-84)' had been filed.

(iii) The assessment for Assessment year 1983-84 may be

finalised at the earliest possible so that the

additional tax liability if any could be ascertained.

The applicant exercised, his powers in terms of Section 176(1),

(3-—^
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completed the Assessment after proper enquiry and examination of

the Accounts and charged tax at the rates prescribed in Section 176(2)

of the Income-tax Act.

t

6. We are inclined to agree with the aforesaid submissionsi

The respondents have stated in their c'ounter-affidavit that they

are relying on the decision of this Tribunal in V.D. Tirvedi Vs. '

Union of India, ATR 1989C2) CAT 666. In that case, the Tribunal

held that if there is prima facie evidence of misconduct on the part
]

of a judicial or quasi-judicial authority, that authority . cannot

take shelter under any immunity from any proceedings, including'

disciplinary proceedings. Allowing the appeal filed by Shri Trivedi,

the VSupreme Court observed in its order dated 25.10.1990 that "the

action taken by the applicant was quasi-judicial and should not have ,

formed the basis of disciplinary action"(SLP[c] Nos.2635-36/1989

in Civil Appeal No.4986 of 1990).

7. We are bound by the aforesaid view expressed by the Supreme

Court in Shri Trivedi's case. We-, therefore, allow the application

and set aside and quash the impugned memorandum dated 2.5.1989.

The order passed on MP 219/91 on 8.2.1991 directing the respondents

to open the sealed cover and implement the recommendations of the

DPC, is hereby made absolute. There will be no order as to costs.

(D.K. CHAKRAVORTY) CP 7 TTARTHA^
™R (A) VICE 6hAiSu)



SECTION-X:^

D.no?442/91' /SG/SEC.XIV
SUPREME COURT OF INDIA

NEW DEI-KI.

p/^TP.n-. 2nA FftbEua^v. 1f93»

From,

The Registrar(Judicial)
Supre!^- Court of India,
New :0ellii.

^le Hejistrar,
Hifih Gsurt of .Delhi,
iev; Delhi.

ant Aispesed e£ by

nr^TTi APPV.ATPNffii 266- 30^26? ©F 1S95.fiil^i^oraTTii:^rarrted--^r t^^ourt's
Order 27th January, 1993 in Pe.tition%or
Specisil Leave to Appeal (Civil) Noa_^109Q^-lQ2i?6
of 1991 agtost the judgment and order . -
no+Tri the §th February. 1991 ahA_2£M
®f the Central AAMlnlatrative Trlteungl. Prin&l^al Bench
tfeF-irx^rmrr^i. Mo7"l55o .®f 1989)., ^

.. .Appellant.
Union ©f India & Ors. ^

Versus

...Respondents
Shri K.K. %awaa .

I am directed to forward herewith under RuleS,
ORDER XIII,S.C.R.1966 (AS amended), a certified copy of

•Xln the Appeal above-mentioned. ACertified copy of the Decree

be sent ldue course.
please acknowledge receipt,

^ ,1 •

Yours faithfully,

FOR REGISTRAR(JUDICIAL)

To

VVV' Sir

|?V^

/
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Union o-f Indie f< O'"^-

Vs =•

Shri K.K.Dhawan

AssistciiU Rcglstrarfyi:^! ; I
« ^/^• - .d:^ I
Suprena; (ir, ,.•• -f •. .•• •

f IM THE SUPReMf- COURT OF I.mDIA
CIVIL APpei-J-AfE

o(C7 nF 1993
^ nSs:^^

23=^ si —— :

^tiTujied to be a inie',corv

423095

, „.Appellants ,

,..Respondent

J U D 8 M E WI

/Leave granted.

- H-rt While working as Income Ts.
ThF '̂ respondent, i'^nxi

4"q-i-q-^; completed

AchsroB .•»B»,orandum dated ^....l.-
certaiiY ft.ohare • .„ hol-^

• • • . •hi. to the effect it was proposed to hul-served on him. - • ^ Centra!

.n inquiry a.ainst hi. .under «ule i4
- " , . ,.i^„if<ration. Central 8< ftppeal>

rivil SeiTvices . ('-li^-s--^ '. ,. -vf ;,rticlP of charge framed agaxns .
1965. A statement of .c^?tiCi

'him was to the following eftect.

ST.TEHEHT O. ARTICLE OF CHAK3E
shri i'̂ -i'̂ -DHAWAW, AGROUP 'A' •^OOW POSTED A.

. ASSISTANT COHMSSIOMER OF..INCOHE TAX,BOMBAY.

I

ferticle i

Shri K.K:Dhawan
,0. "A" .Ward

•completed nine as

(1) M/s Chananna AutofTiObiles,

1 ' . • ••

while "functioning asan 5 .vJhi i . ioq'^--198^

--LsSSSfin '̂thnasi^of =• /



M/s GuDta cotton Industries, ,
^ M/B Ajay cotton '"du®trie=,

• V) «/s National Rice Hi_as,
. «, h,j/i- Tcik Chand i'.iuciii cam'?

. it; " n/s TdlaK Cotton Industries,
, 7) ?;!,T SS Ra™: and•• . jvi/s phuman Hoi

(9) j"!/5 Modern Tract.-T55

in HX iiSSa
.SSfSa =.ai-LOsd. ^

By. his abom T~f„rttv |r3r^~iBVDtio!l 'Sa
.T.a-i ntain unbecomillQ. 5l1 —
5utv and GMhib.i.SS'i f- nrDviE-ifiEli:.

s - rf bv , statement ofimputation D-f hi- ^
This was.accomponiB , ,,-ticle of
„uot or .isboHaviour in —t o. •.
Charge framed against him, ^

.,,h o. the nine cases o. the ,ss..see
, t- the details relating • to mit.^jn >' raferreo tu, ii'fc., .-as charged

• . „ere furnished. Therefore, itfiuivstaeS-iavic-'V.f • • • • ,-c- of Rule

- »• ^, / ^ (ii ) ov 1-i-- ' •

• • The necessary documents .services (conduct) Rules, 1.^.- •
. „ • vjsre alsQ enclosed.in support Dt Ine'^e .A. •- •.

. the said «randum dt, . —•Agaxn^L tnc .... q A No. •2540/89 .
^ . .oreferred an applica'ciou O-n- . ^respondeiiu pr Delhi irentral Administrative Tribunal, f- , ,

.ne .cntr ..,.,,„ary Rroceedings and
praying for a stay ot the x-u ? _ without

oonsider his case for promotion on-
.s.H to the seal.d

,^,,_.....ateoB 1-^ „..hi directed th. J
Tribunal, Principal r.fenc..,
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respondent Union of India to Epen the sealed cover
immediately and irnplement the rer.q«endationa of the
Departmental promotion Committee in so "far n-
pertained to the petitioner and to promote'him to the
ppst of Deputy Commissioner of IncDnre fa^> if
found fit for promotion within two weeks from the date

of said order,.

Thereafter, by a. detailed , iudgment dated

22.3.1991 j the Tribunal relying on 3.L,.P. (C) Wos- 26o5-
36/39 in' Civil Appeal No. 4986-87/90, held that the

action taken by the officer was quasi-judicial and

should not have formed the basis ot disciplinp-.^y ciution.
Therefore, the application was allowed and the impugns^u

-memorandum dated 2.5.1989 was quashed. • The earlier

• ord^-r dated. 8.2.,1991 to open the sealed cover and

implement the recommendations of Departmental Promotion

Committee was made absolute.

Agqrieved by these two orders, the present special

leave petitions have been preferred.

The learned counsel for the appellant Shri .K.T.o.

Tulsi• submits as under?

i) That in a case where disciplinary

proceedings are pending against cue

respondent, . the procedure of opening the

sealed cover should not have been resorted to.

Otherwise, it. would amount tor putting a

premium on misconduct.

9
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ii) The Tribunal -failsd to appreciate the

fn^tio 'of the order in C..A, Nes. 4986~87/90„

in that case, the enquiry report showed that

the charge; framed against the officer had not

bfsen Droved, That is entirely differers^ from

holding that in a case of quasx-judicial

action taken by the otts-t'-^iT discipl.j.riary

action could be taken. The true purport of

that observation is only to ' buttress the *

- earlier finding that the charge had not been

proved„ Therefore, reliance ought not to have

tjeen placed on this ruling which turned on the

peculiar facts and circu.TiStances of that case.
f"- •

•• • iii) Though nine cases w^re cxted in tht;

charge memorandum, only one of the cases had

•been discussed, •

iv) Lastly, it is submitted that the ,^4^

respondent is charged for violation ot Rule

3(l)fi),, 3(1) (U) 3(1) (iii) of Central

Civil Services (conduct) Rules, 1V64.

Therefore, if the conduct of the

respondent could be brought within the scope

of the Rules, immunity from the dascipl inary'

action cannot be claimed.

In support of thefse submissions, reliance is placed
.on. Union of India & Vs. A.i^Saxena. (3) SCC



i

5 }.

124" , _

In Civil Appeal No, 560 of 1991-, the pecuiiar fact^

are different? in disregard to the instructions of the

Central Board of Direct Taxes, refund of taxes was

ordered = Further, there was no allegation ot corrUi-ji,

motive or to oblige any person on account of extraneous

considerationsThereforep that ruling xs

distinguishablen •

The respondent would try to sup'port the inipuqued

order contending that the opening of the sealed cover

was correctly ordered because on the date vihen the

Departmental Promotion Committee mist in March 1939, no

charge-sheet had been served on the respondent. The

charge memorandum dated 2.5.1939 came up to be servea

only on 5.5.1939. Therefore'. following the earlier

procedure such a direction was given.

This is a case in which the respondent was

exercising quasi-judicial functions. If the orders were

wrong the rs-iTiedy by way of an appeal or revision could

have been resorted to. Otherwise, if in every case of

wrong order,, disciplinary action is resorted to. it

would jeopardise the exercise of judicial functions. The

immunity attached to the officer 'while exercising quasi-

judicial powers will be lost. Rightly5 therefore, the

Tribunal relied on Civil Appeal Nos. 49S6-97/90 where

this Court took the view that no disciplinary action can
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bt. taken in respect of e«ercisins quasi-iudicia!
function.. To the sa..e effect in Civil Appeal No. 560/91
the decision relied on by the appellant namely

union of India SCC^124 (supra) has no
application to the instant case.

The charge fiteiTiorandurfi dated 2»5'-c,t^_

follOWBS

HEHQRANDLM '•*

"The President proposes to hold an
Shri K=i<„Dhawan under huie

r.av-ii ServicE'5 (C1 assi f '--i-C'r'?
Snt;;i ^ A^^eal) Rules, 1965„ The
n-f the iiTjnutations of fTiiscQnuu^ t. ^ -
mUbehayiour in respect of which the
ii proposed to be held is _sBt _^ou;^_l',; -I'-
enclosed statement ot artxuie Oi

at, this stage, we will refer to . Rule 3(l)(i),
3(.Uai) and 3M)(iii) of the central Civil Services
(conduct) Rules, 19&4 which are as underi

Rule 3 il): Every government servant shall at,^ .
all tifiie-

maintain absolute integrity? _
(ii) maintain devotion to ducv?. .

(lii) do nothing which is unbecom..f.g
a Qovernment. servant =

The substance of the charge is the completion- of
nine assessuents in a irregular manner, hastily wit„
view to confer undue favour upon the various
By such act. the respondent failed to maintain absolute
integrity and devotion to duty and exhibited a conduct
unbecoming of government servant. Certainly, it cannot
be contended that concerning the violation of these
,ules. no disciplinary action could be taken. However,



7 >

-is urgsd is that in bp far .b the respondent
•„as exercising quasi-judicial funrtions, he CBuld not be

subject to disciplinary action. The order »ay be
. wrong. In such a case, the remedy will be to take up

the matter, further in appeal cr revision.

^The question, therefore,'' arises whether an

authority enjoys immunity from disciplinary proceeding-
f, ,,ith respect to ^matters decided by him in exercise or

quasir-judicial functions?

In Govinda Henon vs. ynion. of, Indi^ nlr. Ito.. =C.

1274, it was contended that no disciplinary proceedings
could • be taken against appellant for acts or
omissions with regard to his-work as Commissioner under

• -Madras Hindu Religious and Charitable Endowments Act,
1951. Since the orders" made by him were quasi-judicial
in character, they should be challenged only as
provided for under the Act. It was further contended

: that having regard to scope of Rule 4 of All India

• "Services (Discipline and Appeal) Rules, 1955, the act of
•ommission c-f the Commissioner was such that - appellant

was not subject to the administrative control of the
Government and, thereforethe disciplinary proceedings

were void. Rejecting this contention, it was held as

under;

"It is not disputed that t'nt? apisroprirf ut;
Government has power to' take disciplinary
proceedings against the appellant and that he
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could be removed ' ™ contindid
the Central Goveriniifan i.. b-r - ^ ct^-tutorv

ai';?ipUnary lattl^and
on the basis of the exercising

;™."r

cannot, therefore, ue J emission
appellant in of his
committed . ..Z • are unable to
employment as uor.H.ato»-t-- — the
accept the pf o^i..'̂ ..... t-ui
appellant as coi'̂ rec. i.- . . I ••-•-?•; .-ation as to
impose any MtiiiOT^in' respect.

tr "hfcr di^cipiinary^^proreedlnj^ ^oe
, instituted » !-:ui.e ^ ''ji institute

appropriate Government ^ member of
disciplinary ^-^R^;,ernment under whom

if -s:commission of^.such .ut o. have
not say his duty or
been committed in Ln« as a

T4- -=.. therefore, open ^oqGovernment sefvcuM-^. ^ ^ disciplinary
the government appellant in respect
proceedxngto ciya...ri....u - - .,ii~,ich cast a;, -hi. -1°':^::::^^^,^^ intB^rit,
reflection uh'-"' ^-S a member
or good faith or ^i;p:,ted that the
of the service. . £t the alleged
appellant w<r^s, ^ "".-d'a^ the First Member ot
misconduct, • emp^w/v^^d c. • ^
the Boaord :r commissioner
ts.me per'uimii'y -• tir.n to duties as

•under the Act in r^.venue. In our
First Member of the J;:' ;:j:^.^ rf,ember of
opinion, it is not the alleaed
the-Service snould course of discharge ot
act or omissiun in uwk • .- Q^vev-nment iw
his duties as a^serv^.t-. ^t.,„„.tter of
order tnat i.- other words, I'f
disciplinary pro.-=«"-';9 • ^ to reflect on
the act or mission -for his
Stegrlty -"S«<^ '̂̂ aith or devotion to duty.
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proceedings sai-ulu '- , thouah the set
for that att or .in regard
or QfTsiBS.ion r«l=i'-S'.-^ - '.. -,r-,ci "servant
tc; .hich there i= -/-,t"dl«fr;:t.x;; the teet
relationsnxp. omission was
is HDf whether ^ne ^
committed by the ...-vant of .the
the discharge the act or
Gevernmenu., =-t--'- r-r,nnectiDn With
Liesion has some. fBasonaule con„ec.i
nature and randition
the act or "'^/the l^ber of the
upon the devotion to dutY as- a
Servicf? tor _• ^ 4.}.^ opinion tha^.
public servant, Ws. the
even ' ifIhe -appellant wh^

, administrative contrui jrj V the
he was functioning as Government

. p^t and was not the J^rvan.^- ti^ne,
' subject to 2.ts Jt.-T.missaoner could form
• his act or oniiss2.pn ' . , • ^ proceedings
. the subject-matter 01- d.sc.p-^^ reflect
'provided tht; au u V'f or- devotion

upon his^ reputation .0.^ ^^^^I^vlce.'= In this
tp duty a^ a following
content rstererjce uicsjr •- Pearce V.

. observations of
Foster, (1866)- 17 QBD 5;>o, p.-4^-

. note'ss:c-s::c^^rt^r r|.5
of the business. I: • • iij.-elv to
conduct • which-is prejudicial or i.- liKey
•^„„SSofofihe'L^2.ran7?S: .aster ,̂

•;. servant...
(efTiphasit=- svupf-'l ,

concerning, the'exercise of ,uaei-Judicial powers

the contention urged was to the foUo«ina effect.

• "We ne«t proceeci to examine the contention ofwc iife.> i: the Comfi-iissioner WdS

S-iirt. =r;ssn».T"is .s

to

the

will

at

it
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r;<rder5.i therefore,' cbuid not be questioned
• e>!cspt. iri. accordance with the provisions of

the Act„ The .proposition put forward was that
quasi judicial orders^ unless vacated under
the provisions of the Act;. are finaj. and

• binding and cannot be qustioned by the
•• •• • executive Oovernment through disciplinary

proreedinqs. It v^as argued that an appeal is
provided under 8,29(4)-.of the Act against the
order of..- the Cofriir.issioner granting sanction to
a lease and that it is open, to any party ,
aggrieved to file such an appeal and question
the leqaiity or correctness of the order ^oi

;• •• • ^the Commisioner and that the Sovernrrsent also^
may in revision under S.99 of the Act examine

; the correctness or leqaiity of the order. It
was said that .so long as these methods^ were

• — not. adopted the Government could not institute
' ' disciplinary proceedings and re-examining the

l.egality of the order of the ^ Cpmmissionfc^r
granting sanction to the l^eases."

That was rejected as unders

"The charqe is., therefore, one ot iriisconduct
and recklessness disclosed, by the
disregard of the relevant provisions ot p=
and the Rules thereunder in sanctioniisg t^e
leases. Gn behalf of the respondents it was
argued both by Mr. Sarjoo Prasad and Hr^
R-indra that the Commissioner was noc
discharainq quasi judicial functxons^ xn
sanacticnina leases under ot ^-i-.e
we -^hall proceed on the assumption that.
Commissioner was performing quasi
functions in granting lea-.:^es under oi i-nt;

• Act. . Even upon that assumption we are
satisfied that the Government was entitled to
in-^titute disciplinary proceedings if tnere
was prima facie material _for ^
recklessness or misconduct on th<=:' part. '7 ,
appellant in the discharge oT his
dutv.. It is true that ,if the provisions _^of
•3,29 of the Act or the Rui.es • dxsr gcf
th»= order of the Commissioner is il^egal^ ^..d
such an order could be questioned xn^ appeal ..
under S.29 (4) or in revision under
the' Act„ But in the present proceeuinqs wn^c
is souoht . to be challenged is not ...e
correctness or the legality, of ^he^decision o. ,
the Commissioner but thev coudV-'C;'- '2': '
appellant in the discharge of his du^.ies .
Commissioner^ The appellant was proceeded ..
against because - in the dis(_hc^^ ge u.r «!--
functions, he acted in utter disregaro of
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provisiDns- cf t-he Act.'and the Rules. ac is
the iT.anner in wh^ch he discharged his
functions that
proceedings« In d
the allegations a
exercising his pow
.appellant acted in
was in regard to s
be i n g p r oceeded a g
therefore, that
legality of the sane
questioned in ap
Act, the Gover
taking disciplina

a"
s

fought up in these
words,, the charge and

vto the effect that in
s as Commissioner the
se of his power and it

ch miscoduct that he is
inst- It is manifest,
IcVgh the propriety and
&n to the leases may be

ir revision under the
s not precluded from

tion if there is proof

that the Commissioner had acted in gross
recklessness in the. discharge ot h3-s duties or
that he failed to act honestly or in good
faith or that he omitted to observe the
prescribed conditions which are. essential tor
the exercise of the"^.statutory power. We see
no reason why the Government cannot do so tor
the purpose of shoviihg that the Commissioner
acted in utter di sregard of the conditions
prescribed for the exercise of his power or
that he was guir-MUpir misconduct or gross
negligence'^;.. We-are^fPcordinqly of the opinion
that the appel Iant Vias been unable to make
good his argument onVchis aspect of the case."

The above case, therf.fores is an authority for the

proposition that disciplinary proceedings couid be

initiated against the qr^vernment servsint even with
-P.

regard to exercise of quasi judicial powers provided:

i) The act or omission is such as to reflect
on -the reputation lOf.-. the government servant

for his integrity of'dood faith or devotion to

duty, or w
ii) there is prima Jfacie material manifesting

recklessness or misconduct ir> the discharge

of the official dutyj,: or
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-iii) the :o.i;,%c;er had failed to act honestly or

in gooqj.'i^^^h or had omitted to observe the
pr s=fSGribed conditions v-ihich are essential for

the exercise of statutory power.

I'ie may also usefully . refer to two English

decisions. liiiiire vs. The Lgndi5n^ Brighton ancl South

Coast Railwa:^^^ i^Uiarrvi, 22 T.L.R,240 states5

D3.shon5sty' included dishonesty, outside
tne service of the company as well as

..dishonesty towards the company."

In Vs. iLri:!ii.5h Berna Motor Lorries Limited

-•j f.L.R. iS7 at page ISS, it has been held as unders

"It .was' the duty of the servant to render
pruper, full, and clear accounts to his
priticipalsj and it was the duty of a servant
to render prompt obedience' to""'the lawful
u?uers of his master. In this case the
pAisintitr had tailed in both respects. Therp'
was no question as to the plaintiff's honesty^
but he had been negligent,"

The Tribunal has chosen to rely on Civil Appeal

Mos. 4936-87/90. The order in that case clearly shows

the ultimate conclusion was that the charge framed

against the delinquent officer had not been established.

In --up/jurt of that conclusion, it was observed as under5

are aJ^_o of the view that the action
taken by.the appellant was quasi judicial and
should not have formed the basis of
d i sc i p 1 i n a r y a c t i on „ "

We do not think where to butteress the ultimate

•-.one iusxon, this observation was made., that could ever
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•b«? epniptrued as laying aov^n the law that in no case

di5jciplinary action could be taken if it pertains; t<:5

exercise of qu£isi--judicial powers.

Then, we corne to Civil Appeal NO" 560/91 to v;hirn

one of us ( Mohan, J ) was a party» The ruling .in this

case turned on the peculiar facts. h!evertheles3, what

we have to carefully notice is the Dbservation as uficlfera

"On a reading bf the charges and the
alleqations in detail learned Additional
Solicitor General has fairly stated that they
do not disclose any culpability nor is there
any allegation of taking any briPe or to
trying to favour any party in makinq the
orders granting relief in respect of which
misconduct is alleged against the respondent.

The above e>;tract will clearly indicate that if

there' was any culpability or any allegation of taking

bribe or trying to favour any party in exercise of

qua&i-judicial functions;., then disciplinary riction- could

be taken., We find our conclusion is supported b/ a

follovJing csbservations found in the said order at page:

3s - - -

"In our vievij the allegations are irierely to
the effect that the refunds were granted to
unauthorised instructions bf the Central Board
of Direct , Taxes. Thej::e is • ng allegation.

eijyjsr i^lHEiess or imiilied that these
agiiens were tak^ tiie res^onj^nt actuated
kv c.QiliTM&i iTiOtive or to obiiqe any person

accguji^, of extraneous considerations. in
these circuiTiStancee, merely • because such
orders ot refunds were iTiade, even assuiTiinq
that they were erroneous or wrong,, no
disciplinary action could be taken as the
respondent was discharging quasi-iudiciai
func tiofi. i f any erroneous order had been



•passed by hifn the correct remedy is by viay of
an sppfsal or. revision to hinvB &uch orders set
sside."

In the case, on h^snd,, article' of charge' clearly

mentions that• the nine assessments covered by the

article of charge were completeds

i) in an irregular !?isnner,

ii) in undue haste, and ...

;iii) apparently with a yiei^ to confer urvdue favour

•• 'SiESQV tile • assesses. .concerned. (Empha^ls^

" supplied)

Therefore, the allegation of.conferring undue favour is

very much there unlike Civil Appeal No„. 560/91. If

that be so,, .certainly disciplinary action is warranted.

This Court had occasion to s>;amine the position „ In

Uaion of. India & Ors, Vs. A.N.Sa>;ena (1992)3 SCC 124 to

which one of us (Hohan,J) was. a party, .it was held as

unders -

"It - .was urged before us. by learned counsel
for the respondent that as the respondent was
perforfitinq judicial or dsuasi-judicial
functions in making the assessment orders in
cuestion even if his actions were wrong they
cpuld be'corrected in an appeal or in revision
and no disciplinary proceedings could be taken
regarding such actions.

In our view, an. ' argumc^nt that no
disciplinary action "can be taken in.regard to
actions taken or purported to be done in the
course of judicial or quasi-~j udicial
prc'ceedings is not correct.. It is true that
when an officer is perfoi%ing.. .judicial or
quasi-'judicial functions , • disciplinary
proceedings regarding any. of his actions in
the course of such proceedings should be taken
only after great caution and a close scrutiny
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oi his actions aryd oriiy i f the ' circumstances
5p warrant. The initiation ^ of such

T: . procs^edings j it is trus,, is l ikely to shake
, . the confidence of the public in the officer

concerned and also if lightly taken likely to
undermine his independence,. Hence the need
for e>!trGn'ie care and caution before initiation

of disciplinary proceedings against an officer
p£-rf orffsinq .judicial or qua si-judicial
functions in respect of his actions in the
discharge or purported to discharge his
functions. But it is not as if such action

canncit be taken at all. isJhere the actions oi

SUCr^"' officer indicate culpability, namely a
desire to oblige himself or unduly favour one
of the parties or an isTipropsr rriotive there is
no reason why disciplinary action should nwt
be taken." '

This dictuffi fully &<.ipport& the stand of the

appellant. There i^s a great reason and justice for

holding in such cases that the disciplinary action

could be taken- It is one of the cardinal principles of

administration of justice that it rriust be free from bias

of any kind.

Certainly. therefore. the officer who exercises

juuicial or quasi—judicial powers acts negligently or

recklessly or in order to confer undue favour on a

person is not acj:insL as a Judge. Accordingly, the

contention of the respondent has to be rej«"5cted. It is

irriportant to bear in- sTiind that in the present case, we

are not concerned with the correctness or legality of

the decision of the respondent but the conduct of the

OispoGdent. in ' 9l Ills duties ^ ^ officer.

The legality of the orders with reference to the nine

assessments .may be questioned in appeal or revision
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undSf- the Act. But ws have no doubt in pur siiind tb»t the

Sovernmsnt is not precluded froiu t^kina the!' disiciplinary

action for violatiun of the Conduct Rules„ Thus. we

conclude that the discipiinary action can be taken in

the fc3. lowing casesi

if Inhere the officer had acted in a ffianner as

would reflect on his reputation for integrity,

or good faith or devotion to dutys

- »

ii) if there is prima facie? tTiater.ial, to show .

reckleBsnsBK- or niiBconduct in the discharge of

his duty5

iii) if he has acted in a iTfanner which is

unbscoiTiing of a governfnent servant|

iv) if he had acted negligently or that he

omitted the.prescribed conditions which are

essential for the exercise of the statutorv .-

oovters'i

v) if he hs.^. acted in order to unduly favour

a party;

vi) if he had been actuated tay corrupt

iTiOtive ho'wever, small the bribe may be because

Lord Coke said long ago "though the bribe niay

be small., yet the f,ault is great."

The ins-t'Snces above catalogued are not exheiustive =

However, we may add that for a mere techfiical violation

or iTserely because the order is wrong and the, action not
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fciiliinu under ths? sbovs &r'iU!T:srs'fcs?d inst ,

disciplinary actian is not ;«arrant&cic here, {:\av

utter a word of caution. Each case will depend upon the

facts and no absolute rule can be postulated.

ill vieig of the foregoing riiscuBsion, the sopeaisi-

will stand alj.uwed,. i here? i.-jill be no order as to costs.

we fiiake it clear that it is open to the respondent

<..u put. fortn all dei'encss open- to hiin in the

departmental inquiry which will be considered on its

merit..

New Delhi,
January 27th, 1993.

(S„Mohan)

(S.P.Bharucha)
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