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THE HON'BLE P.K. KARTHA, VICE GHnlHiVHNCJ)

THE hDN'BLE IviR. B.N. DHOUNDIYaL, ADiVJNISTiv%TIVE iv£;.,BER

1.- .Vhether Reporters of IocjI papers may be allowed to
see the Juoqieent?

2. To be referred to the Reporters oi not?

JLJJG.VGNT

(of the Bench delivered by Hon'ble Mr. F.K. K^-itha,
•  Vice Gha ir.Tian( J))

^for consideration in thiese applications is
The quest ion .net her the applicants who belony to the

teaching line in the Delhi Administration are entitled to

retire at the age of 60 years like other teachers after their

promotion to supervisory or administrative posts of Education

Officer/Assistant Dircctor/Deputy Director/joint Director ^nd

Aoditional Director of Education in the Directorate of Education,|
Delhi Administration or whether they would, retire at the age of

58 years like those 'who b'elong to the administration line.

Th'^re had been one round of litigation in the Tribunal and in

the Supreme Court on this issue by Shri R.S.S. Shishodia and

Shri Sita Ram Sharma. A Review Petition filed in Civil

Appeal No.3191 of 1991 arising out of SLP(Civil) No.2562^ of

1990 in the matter of Shri R.S.S. Shishodia Vs. The ■

administrator of Union Territory of Delhi and Others, is stated

to be still pending. This is .another . round of litigation

in the Tribunal by the applicants before us who are also

similarly situated. As the issues involved ar« common, it is
proposed to deal with them in a conmon judgment.

fat, ;

ra.
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2. Eight of the applicants ere working as •Deputy

.:o Oi ...,/

^ vj.

,  Directors Of Education (applicants in CA at S.Nos. 1,2 4 6 8
10. 11 and 12), two as Supervisors, Ihysical Educ-tion ■
( pplic nts in CA at 3 .Nos, 5 and 9) ,aorte as Assistant

Director (Science)(applicant in OA at S.No.7) and one as ' ,
Additional Director, Education(3chools)(Applicantzi?

; All Of them belong to the teaching stream where the retirement
IS » years and they were promoted to the administration

stream where the retiren^nt age is 58 years. The dates on'whOr
they conplete the age of 58 years and 60 years are indic^id
in the comparative Chart,below:-
-applicants at 3.hos. above Date of retirement Date of

at 58

Applicant in 1
Applicants in 2 8. 3
Applicant in 4
Applicant in 5
Applicant in 6
;^pl;Uants^ in: ̂ 7 ^8. 8 :
Applicant in 9
Appiicant in 10

;  ■ :Appi^iit in.;:li::l-:'':"-
Applicant in 12

years

31.10.1989
30.6,1986
31.12.1989
28.2.1990

30.4.1990
31i7.19%
28.2.1991

30.4.1991.

31.7.1991

retirement if
it iis 60 vears

5r,10,199i

3p.6a99G • U
31.12.1991
28.2.1992

30.4.1992.
;^llTli992'i-
28.2.1993 .

^ 30 ;4..19912:;
l-

31.7.1993
3, It will be seen from the above that all the applicants
have attained the age of SS yearsv Thby have-continued in V
service thereafter by virtue of the stay orders paSsed by the

^ Tribunals The respondents have filed Miscellaneous Petitions :
praying for vacating the stay orders in the light of the orders
and directions given by- the Supreme Court in Shishodia's case
and Sita Kam Sharma's case and that is how these applications
came up for. hearing on the continuance of the stay and tlje . ,
rnerits-. .-l
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1  hnth sides hove tak^Q/us through4  'The le-jnad counsel for both ?iae

tL ple.din,s in the first round of Utig-tion before the
Txibunel »nd the Supre.« Court end the orders passed by the

.  h-ve sought fxomTribunal ano the iuprenve court. uOahsrde.hv

the. support for tneir respective contentions. The stand of
the applicants is that they »uld retire fro. service at the

oi- 60 years on the ground that their service on the
ad.inistration side is. an extensron of their service in the
teaching line. The stand of the respondents is that as the
applicants, on their o«, accepted pronotion to the

■  administration line where the age of retirement is 58 years,

they ..ould retire at the age of 58 years.

5. ye have gone through the records of the ca,se carefully
and have considered the rival contentions. v;e have also heard
some of the affected persons appearing in person-whb are
expecting pronotion on the administration side if the stay

.  orders passed by the Tribunal are vacated. Mrs. Avnish
Ahlawat. the learned counsel for the respondents

contended that the matter stands concluded by the orders

passed, by the Supreme Court on the appeals fried by
S/Shri Shishodia and Sita Kam Shar.a against the judgments
delivered by the Tribunal, which will be discussed

hereinafter. The learned counsel for the applinants
■

I
I

o.cont. page 6/- J
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argued that the issues arising out of the judgments of the
Tribunal dated 29.1.1990 in OA 2005/1989, R.S.S. Shishodia Vs.
The Administrator, union Territory of Delhi a others and

dated 8.2.1990 in OA No.153 of 1990 in Dr. lita F.am sharma Vs.
union of India a Others have been left undecided by the
Supreme Court. According to Shri S.K. Bisaria, the learned
counsel appearing for some of the applicants, the 'aforesaid
orders of the Supreme Court are only orders in peisonam and

.  , that%-7'not oroers in rem. He further submitted/the issues raised
in these applications had been considered by another

of this Tribunal in its judgment, dated 20,10.1987 in

CA No.858/86 .in B.N. Mian Vs. Delhi Administratioh and
Others which is in their favour and that in the event of

-'A
O

our taking a different view, the matter should be referred

to :a larger Bench for consideration. Shri

learned counsel appearing for some other applicants argued

that the aforesaid drderi% the ih SHllfc^di
case and Sita Ram Sharma's case, have not adjudicaied'

the merits anid that they have merely regulated the period • '
of service rendered by Shri Shishodia and Dr. Sita Ram

Sharma on the post of Deputy .Director. . v

6, The judgment of the Tribunal in Dr. Sita Ram Sharma

merely follows the earlier judgment in Shishodia's case and.

..r ' ■

therefore^ we may discuss only the judgment in Shishbdai's caseJ



- 7 -

7,. In Shishodia's case, the applicant appointed

as principal on 29.7.1960 in the Directorate of Education.

He was protiotsd as Ed-jcation Officer in 1976. Deputy Director

of Education in 1984 and Joint Director of Education in 1988.

He was confirmed as Principar.

He was not confirmed on the post of Education

Officer arid his subse^iuent promotion as D.eputy Director anc ,

Joint Director were purely on ̂  basis, lie challenged the

order passed by the respondents to the effect that he would

stand retired from Government service on 30.9.1989 on attaining

the age of 58 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 years. The

Tribunal expressed the view, that supervisory '.-ADrk by a

person on promotion who has acted as a, principal is in the

nature of an extension of the work as a Principal but covering

a wider area, which, may involve several schools or zones,

jn-"the operative part of the judgment, the Tribunal, however,

observed as follows:-

"  '.Ve are, however, of the view that if this relief
cannot be granted to all those promoted officers to the
rank of Education Off icer/Asstt. Director/Deputy
Director/Joint Director and Additional Director who
come from the rank of principal of a School under the
Delhi Administration, they must be given an option te
revert back aS'Principals in Schools and continue till
the age of superannuation/retirement viz., cO years. It
goes without saying, if " they exercise the option of
reversion, they would be entitled to the pay, allowances
and pesnion commensurate to the rank of Principal. They
will not be entitled to the pay and allowances of the
higher promotional posts. It is, however, made clear
that during the period they held the promotional posts,
they would be entitled to pay and allowances of the post'.
We further'direct that the applicant in the present case
will also be asked,to exercise his option as to whether
he would like to revert as Principal and if he gives his
option to do so, he would be reposted as Principal and
continued till the age of 60 years".

(K -
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26,8.1991. The appellants right to retire as Principcil

:on his attaining the age of 60 years and his right to .

salary and allowances paid to him while working as a

Joint Director of Education were, however, upheld, J

12, The decision of the Tribunal dated 20,10,1987 in

Mian's case relied upon by Shri Bisaria was based on the

order dated 28,3,1987 made by the Lt, Governor, Delhi,

During the hearing, the learned counsel of the respondents

produced before us copy of an order dated 25/26-4-1988

whereby the aforesaid order dated 28,3,1987 was cancel

and withdrawn. In that case, the applicant who was

employed as Guidance Counsellor in the Directorate of

Education, Delhi Administration had sought for a

direction that he was entitled to the enhancement of age

of superannuation at 60 years and higher- pay .in accordance

with the orders issued by the respondents on 6,9,1983 in

respect, of the Delhi School Teachers enhancing jtheir ag^

of retirement/superannuation to 60 years from 58

His CO nt ention was that, a It ho ugh the npinenclature of

the post held by him was Guidance Counsellor but the

fact was that he belonged to one of the teaching

categories as detailed by the Delhi Administration itself

in respect of different non-ministerial and ministerial

categories of employees consisting of teaching and non-

teaching staff. The contention,of the Delhi

Administration was that he did not belo,ng to the category

ci, teachers and that he was not declared as such by the

^ ' ■ ■ ' ^ - ■
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7. In Shishodia's case, the applicant was appointed

as Principal on 29.7.1960 in the Directorate of Education.

He was promoted as Education Officer in 1976, Deputy Director

of tduoition.in 1984 and Joint Director of Education in 1988.

f  ■ ^
I  He wa.s confirmed as Principal,

I  ̂
I  He was not confirmed on the post of Education

Officer and his subse.:uent promotion as Deputy Director, and

Joint Director were purely on ad hoc basis. He challenged the

order passed by the respondents to the effect that he would

stand retired from Government service on 30.9.1989 on attaining

^ ,the age of 58 years. He had prayed that he was entitled to

be granted extension in service upto the age of 60 years. The

Tribunal expressed the view, that supervisory vAark by a

person on promotion who has aoted as a, principal is in the

nature of an extension of the work as a Principal but covering

a wider area, which, may involve several schools or zones,

Q  . In the operative part of the judgment, the Tribunal, however,

observed as follows:-

"  '.Ve are, however, of the view that if this relief
Cannot be granted to all those promoted officers to the
rank of Education Off icer/Asstt. Director/Deputy
Director/Joint Director and Additional Director who
DpTm principal of a School under theDelhi Administxation, they must be given an option to
revert back aS'Principals in Schools and continue till
the age of superannuation/retirement viz., oQ years. It
goes without spying, if they exercise the option of
reversion, they would be entitled to the pay, allowances
and pesnion commensurate to the rank of Prinoipal. Thev
will not be entitled to the pay and allowenoes of the

+  posts. It is, however, made clearperiod they held the promotional posts,
w' f entitled to pay and allowances of the post'<
* % 1 applicant in the present casewill also^ asked,to exercise his option as to whether
he would like to revert as Principal and if he gives his
option to do so, he would be reposted as Principal and
continued till the age of 60 years".
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8. On^appeal filed against the aforesaid judgment by

Shii Shishodia, the Supreme Court passed the following

order on 16.8,1991'in civil appeal Na,3191 af ISgi;*"

Special leave granted.

Having heard the learned counsel for both

the parties, we find that the appellant has

only about one month to complete 60 years.

Ve do not, therefore, propose to decide the

issue arising from the .ii^pugned judgmeM of

the Tribunal. So far as the appellant's

corrtinuance on the post of Joint Director is

concerned, it is always open to the authorities

to allow him to continue on that post or to rei/ert

him to his post of principal.

The appeal is accordingly disposed of"

'*'in the said Civil Appeal ̂
9. lA No .2 filed by hiniZi'^as disposed of by the

following order dated 25.9,1991:-

** After hearing learned counsel for the parties

and having regard to this Court's order ̂
and the special facts and circumstances of the case we

direct that the appellant shall be retired as a

without any prejudice to fiis right to sala^ or

f-

allowances paid to him, while he was.Ayprking as a

Joint Director of the £ducaticn>

entitled to retiral ;ber^fits"as Prirtctpal>■ " " '
of reversion will, however, stand.

The lA is disposed of accordingly".

1
I

I

10, On a persual of the aforesaid
1f|«e«919

mtttmt it; dppe^rs

to us that the Supreme Court after taking into accouit the

facts and circumstances and without ttecidlng-^

arising from the said judgment, disposed of the appeal with

the observation thatr^it was always open tdi the authorities ;tp
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allow the appellant to cocitinue on the post held by him

in the administration line or to revert him to his post

of Principal. An identical order was passed on 16.8.1991

in the case of Dr. Sita ham Shsrma. Thereafter, the

respondents passed an order on 23.8.1991 purporting to

relieve Shri Shishodia and 3hri Sita Ram Sharma of their

duties with effect from 16.8.1991, the date of the orders

passed by the Supreme Court. It was-further added that in

case'they were interested to seek reversion to the post of

Principal, they might submit their option v/ithin 24 hours

of the receipt of the order so that it could be considered

on merit and that their option for reversion should be from

■the date prior to the date of superannuation at the age of

58 years. On,26.8.1991, the respondents passed an order

directing that Shri Shishodia shall stand retired from

Government service on 30.9.1989.

11. The orders dated 23.8.1991 and 26.8.1991 vi/ere

challenged by Shri Shishodia in lA No*2 of 1991 which.was

disposed by the Supreme Court on 25.9.1991. Having

regard to the special facts and circumstances of the case,

the Supreme Court directed that Shri Shishodia shall be
/

retired as Principal on his attaining the age of 60 years

without prejudice to his right to salary or allowances

paid to him while he was vADrking as a Joint Director of

Education and.that he would be entitled to retiral benefits

as Principal. The Supreme Court did not find any illegality

in the orders passed by the respondents on 23.8.1991 and
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26.8.1991. The appellants right to retire as Prinoip<.1
on his attaining the age of 60 years and his right to

salary and allowances paid to him while working as a

Joint Director of Education were, however, upheld.
12. The decision of the Tribunal dated 20.10.1987 in

Mian's case relied upon by Shri Bisaria was based on the
order dated 28.3.1987 made by the It. Governor, Delhi.
During the hearing, the learned counsel of the respondents
produced before us copy of an order dated 25/26-4-1988
whereby the aforesaid order dated 28.3.1987 was ca^ell^>
and withdrawn. In that case, the applicant who was

employed as Guidance Counsellor in the Directorate of
Education, Delhi Administration had sought for a

direction that he was entitled to the ertf^ancement of age

of superannuation at 60 years and higher, pay in accordance^
with the orders issued by the respondents on 6.9.1983 m
^respect. Of the Delhi school Teachers eohancin9:the^^^

of retirement/superannuation to 60 years from 58

. His fcontention was that, although the .nunciature of V-. ..j
the post held by him was Guidance Counsellor but the
fact was that he belonged to . one of the teaching

categories as detailed by the Delhi Administration itself
in respect of different non-ministerial and ministerial
categories of employees consisting of teaching and non-
teaching staff. The contention.of the Delhi

Administration was that he did not belong,to the category

of, teachers and that he was not declared as such by the
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I  Oelhi Administration, It was in this context thst the

-  applicant relied upon the order dated 26.3,1987 mentioned

above .

13.-- The decision of the Tribunal in Elian's case is

clearly distinguishable. His case was not regarding

denial of the age of retirement of 60 years consequent

on his promotion from the teaching line to administration

line '.'.hich is in issue in the applic'^tions before us.

^  In the instant case, there is no dispute that even after.
their pro not ion to the administration line, they continued

to be teachers; the only controversy is whether they would

retire at the age of .60 years like the other teachers or at

the age of 58 years like the others on the administrative

stream. ̂  "

14. In our opinion, there is some anomaly in the

Q  situation in which the applicants have been placed. .Though •,

^  they retain the bench mark of being teachers evsen after
- their promotion to the administration side, they are ,

denied the benefit of age 6f retirement of 60 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi Administration which took up.the

matter at the highest level with-the Central Government,

'  Xbe Central Government has not accepted the views of the

Delhi Administration. It is true that so long as the

anomaly continues, there may be no incentive to-the

i

I
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teachers to look forward for promotion to the

administration stream vf\riiich in turn might adversely

effect the ccucationdl system in the Union leiritory of
CX-^

Stftlhi in the long run. This is, however, a policy matter

for the authorities concerned to oan sider and take

appropriate action.

15, Shri G.D. Gupta/argued that the decisions of the ,

Delhi High Court in Smt. Sheila Puri Vs. lAuhicipal

Corporation dated 22.5.1985 and in Banwari L^l Sharma Vs. O
Municipal Corporation of Delhi dated 27.2.1989 are re-l^vant

to the issues arising for our consideration. These

decisions /;ere cited before the Tribunal in Shri Shishodia's

cose and the Tribunal has discussed their^relevance in its

judgment dated 29.1.1990. In Smt. Sheila'Puri's case, the
p: • ' _ ■ . .

Delhi High Court held that School Inspe.ctiess and Senior

S t hool I nspe c tiess remainUas. tea chers and, there fore she

was allowed to continue upto the age of sixty years. '.

UEven though the matter was taken, in appeal to the/iSupreijK 'U'v

Court, the same was dismissed. The Delhi High Court has

allowed the vVrit Petition filed by Shri Banwari L^l Shairoa

who was Inspector of Schools taking the view that inspite

of his promotion as School inspector, he remained a teacher,

and, therefore, h~^as,entitled to remain in service upto the

age of 60 years. -

■5. • vi -pv;'
'■ --Vii-'--
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16. In Shri Shishodia's case, the Tribunoi observed

that sn Ir;Spector/lnspectress of schools is below the

lank of Educ.tion Officer/Assistant Director/Deputy

Director/Jo int Dii ec tor/Add it lonal Director of Educ::;tion,

that all posts of officers in the rank of Assistant

Director of Education do not come from the stream of

teachers and that there are some persons on deputation

from, IAS and DANIGS in the administration line.without

-  any. background, of teaching experience. The learned

•  counsel for the applicants argued that the above

, : , reasoning, is not correct.

ir 17 In our opinion, the. grievance of the applicants

has arisen, due to the difference in the ages of retirement

on^ the teaching line: and administration line. This is,

however, a policy matter on which no mandamus can be

I

issued to the respondents. Prescription, of different

ages of retirement for various posts with varied levels of

' responsibility cannot be said to be arbitrary or CL.
department.

discriminatory ,cv/en though the poste are In the same /

18. The applicants have continued in service beyond the

age of 58 years on the strength of the stay orders passed

by the Tribunal during the pendency of the appeal in

Shishodia's case in the Supreme Court. The Supreme Court

has finally held that the appellants' age of retirenent will

be CO years and that he would be entitled to retiral benefits

?i.

m ■
^1.
8
i

f:-
M
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as principal. He would also be entitled to his sala-iy
and allowances-jjaid to him'while he leas, working as

•f the

Joint Director of Education. 'm our opinion, tjae peeltl^/ |

V.i "-i ■

present ap; licants is sirrller to thct of Shri Shishodia

and Dr. Sita Ram Sharma. We have, therefore, M 'tper .In

mind the views expressed by the Tribunal and the ^

SupTema Court in these cases while moulding the reliefs

vihich could be granted to them. They have always the r;' ,

option to revert back to their teaching, posts and in thst

case, they 'would be. entitled to retire at the age of

60 years, in case they continue to hold posts in

administration stream, they will, have to retire at the

age of 58 years like the others.belonging to the

o

administration stream, V/hether the appUc-ints and those

similarly situated who choose to .remairi .oprthe

stream, where the age of retirement is :58 years^vstwuid^

re-:-;---

•  trsatad^a^.a sgparaW^pidc jnd
'  their age of retirement should ..l^ppaised^td g^

!E;s:||4ssedaa:^^'^a«|^^
consioer.It .^is for thej.cjpplicanxp. xo . ^

:  to continue in their promotional posts^i 11 they att^p,^ ;v

c  : t^ age of 58 years or seek reversion to ,tlieir rb^ppct^^ypi^-j^^^^
teaching postsi/The claim of the appiifcahts'to continue ; ■

_/:';:(;::in :the,ir; prp'm^^^
age of 6o years is .not legally tenable Iije/theref^ /

'  ■ . ■ • " . . - 'f ''''a'.
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■  it 'to the autfeiities concerned to
revert the applicants to their teaching posts which

'  ■ tefore their proe^tion. it .vould not. ho.eeer.
• 7'9'"'trt'hfp1cua effect. Having
appllcaotg^hould also be given the benefit oT-r^^n 'and'

■  ". benefits, treating their sexyiee as opto
eixtv years Of age. Soch benefits should be calculated
on the posts held by them in the teaching line.

In the light of the above, the applications
: disposed Of „ith the following orders and directions:-
•  (i) It is open to the respondents to allow the
-PPilcants to continue on the respective
by them or revert them to the resneht- ' '

held by them
in'the teaching line before .t ■before their promotion. , m the event
ot the -^'^-itlestahlng a decision toAevert them to ^
. their respective teaching posts held by them before their

promotion, such reversion shall be onlv e
a prospectivedate and hgt retrospectiTOly. L A" . ' ■ • : .

(11) In the interest of iustif^P .
-3od 6nI 4-^

applicants-n he .lyan an the benefits admissible fo a teacher
- «uld have retired on attaining the age of ̂  .ears, had
they continued In their respective teaching posts.

:Th.:renrement benefits ̂ .uld f,-of the respective ̂ •
teaming po.f: beldh^,em before their pro„.tlon to the
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atoinistrotion-^osrs.. This stouid not / however. teh: ;

treated as a precedent.

(3) The ap^lic■^n■ts i«jld be entitled to the stlery
and alloivences of the respective posts held by them
beyond the age of 58 years till they are reverted to
their respective teaching posts before their promotion.

991.

(4) The stay orders passed in these applications are
hereby vacated.^Ali tift file* in the.e .pplic.tl.ne et.
dUp.8.^ pf pce.tdingly.-eo

Let a. copy of this order be placed in all the case
files.

ADfAiriLSTRATlVb i'ABABER
(P.K. KaRTHh)

VICE GK.-MRIv'iAN( J)
■■ AAA-

•  a' . .V .

it ■

' "•'i-A'v

^■S<

T 'S

- ■traXv?':

•i". e.- .f-=-
■  ■-•- , ' F: ■'•■<.' ■ ' ; •
'  ;■■ . . ■

dV;';

rS;;,;:-: ^ V,
• Htv- RR A -)•

■  ■ ■■ ■

•  't •. . •••-• • •• •- . ' .ir-'

- ' V

E' •  -ft T'".;*.'-'. V

r

.'A-
r-c- T,

' VT- V

•uv-r.

-T—J •,

■■'.rr




