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0 «A » No ,2345/3956 , Date of decisiontAugust 28, 1990,

Shri Bauia-3i Saluja & ,Ors«

The Unio

, Vs.

India & Another.

C.A. No.1555/1 989. .

shri P'laya Dass & Others

Us.

The Union of India & Another

Q.A. No«219Q/l989.

shri B.K.Kaushik & Ors .

Us,

The Union of India ^ Ors. • • • '

Q.A.No .2191/1989

shri Gapa Nand Gupta &, Ors., ,..
Us.

The Union , cf Inida & Anri ' ..

Q,A .N 0.2353/198 9.

shri riohinder Nath-II & Ors ,,,

^ . . VS, : . ^

.The Union of India & Anr ...

' 0,A,:No,2490/1989.

Shri Raghju iNath Singh-II

The Union of Tndia & other s o.

GORAn; • •

: Ho,n*ble nr, justice Amitau Banerji,. ChairmWn,

.Hor^bie Mr, I,K.Rasgdtra, Member (a),^:" v;

Fp^o]^ the applicants o®, Shri E.X,Joseph, counsel

For thi^ respondents »Shri. P eP.Khuraha M,L .Uerrr,
^ ' V. arid Shri .'K,p , Mittai

(judgment of the BericH delivered by: Hon'̂ bl^
Plr ,r3uaticB Amit^\/ Bianer ji ^V Chairman) ,V •

All these six 0«As can be decided by a cotnhion

jarder, 23451^8 , there are 68 appiicants uho have

Applicants•

Respondents.

f^pplioants .

Respondents

Applicants

Respondents.

Applicants•

Respondents,

Applicants *

Respondents,

Applicants,

Respondents,'



I

I-

permitted to fil^ one; 'in 0.A.-1553/89, there are

• there are.^.4f- applicants ,

. , .uhile in 0,A'i- 2191789,-there are 10 applicants. In

. : D.A. 2353/89, there are''s'applicants while in the last •

, ,• ^• O.A. .2490/89 •there arV 3 applicants. In .all, 104

V'•• •• applicanti are agrriev'ed by the same order. All the^^e
1.1^ ^ • • • , " •

' °ases raise CDrnrnc'ri OM^sti: It. cf lau. The matter pertains

' to the profnbtion-to- the louer 'selection Grade from the

- .Grade of sorters in'-the'Railuay Mail Service of the •

:;:.Department: of-Post - and'fdleo^aphs , Ministry of Coml 7!?;at-'
. _ X -

,....; -i-tfns. The: Post and Teregraph '(Selection Grade) Recruitment

Ruae&,u;i9^6? Wa^ed i-n' thie' exercise of pouer conferred

• ;'by. Article- 30'9 of the Constitution prescribe for seniority-

f V.-T-- x '̂' (^•'J'̂ ^erit as the-critcfDh for promotion.' There is a

provision for scrutiny Departmental Promotion Committee

••• ^/;nA}asr:ar'pre-conBltiOFl'^f'dr promotion.

I

, Ke'®pdndents -a:re-'discririvrnat'ing among equals ignoring

i-.iJ r;;:7 -cla^rri^nts 'and^ ue're making piece-meal and haphazard.;,

- •••.''• " -j I . •! p 4'.- ' '̂ •-1. p": "'"'"rvi. J -i ' 'S't'-ri J
, ,;r; : W-Dmotidh" tb" thd" t'duer Sel^ction^^ Grade, They have

' " • '• : • )y!---'T • l-'i .
i t)d:£:otap^aln^ thsit bn' St] .9V1968 ,• 19 persons from the Grade

, 1 -"S

; The'^ll^^atidn'of' 'the applicants is that theT-

%• . W*1 :;'^r.Pi:) * jfc&'ue3De -ptofhofed to the Lower; Selection Grac|e,
• •/ .. ' - s r (V

,rr: xd qO ;r^ggin 6n-^lB ,3 .i 9§5 by another; order,-14 persons uere given

jfirfd.. e7nf;ibr:V„rHS.3.'xnGtU^onal-'-^rb'rrf ''irfie "toufer' Selection Grade but -the

i ^ !.3j"86;-t SBS f •sij'ppl:fda^>'4-s'u^'re "aisd from the Grade of Sorters have
; •• •' - ' - ' • . " ,' , i- - . J • ' " "• ••

-for .for . such promotion

' 1,. ^ , J'•i „-5-j -j'T. i-O f I-'T G 3'! > . •,•
^ ^- jmd'i^e^Hjbins ; jljnxbr to. Vome all the applicants have been

oif;



} . 5^ In Septe|ibpr;,^ 1.^58. th;er;&'y^:si'fe"t;rike in t'h:e Post and
V • /.-I • - -j , -:: ^ T-

-L_5:^-^ .:4 • , .^Offjipfes; in t^e C;Dunt:j?y;:-iTC uhich sev-e#^
-. i.. 4-'r: ' •• •--:.i 3.'^ ' -• • ;» ••' •• •• •• •• =-•• • -=•

•.- |- • i • •
Eniployees uerc markedvdiEs-noni orna sc m-e'^'ptlTcrs arrested-

t -tI

1'.

for brief prriods,' The ;alJDpStir-ni-ruris'that there u'as

an attempt to award lo.yal vemp.lcyef.: -aPid' 19 sorters uho

carne to uorl^ in the strike pr. ri oUm i.-u-ie'rLe.- drometed to the
'••.is

V. ..

Lower Seloctir-n Grade by the ordr r- c:.trd' 30 .9 .1 968

^Annexure A-4 to,the.,D.A.:254p/g8^,-!.r

Shri Kuluant Singh, a-Sorter on^deputation to the

Army Postal- Service,, challengedr.this-promotion in a Urit

•Petition before the Delhi. High C-oq-rt.• iHi-'s case uas upheld

and the respondent s, u.ere, 41^,ecte.d^tha-t: ih-e'be considered

for promotion as per .statutory rules^.,:; Shri Kuluant Singh

uas promoted to the Louer Seleoticn.. Grade by creating a

supernumerary post® - j •;

Again by ap order ,^ated 1.5:»3;i1985r.(AnnexurB ^-5 to

the da) 14 sorters uere .promoted to the Louer selection
.n. 3;; ^ V'-":

Grade . One Sh^i P_«L»T;L,Har.i 198 5 order
cni'i".£1•• 'r " - • ••'• .

before this Tribunal in. OA ,!\!o..1,55/86 .^ . «Pi,.claimed that
•.r.v -

, there uas \/iDlatipn./of. .stat^j^^jDryj r.ulfes;^^-^ by-passing
; . .ivsii. tiL;?-';:" . • . - . ^

of the seniors 9 _The,Di^i,54-on..8encJ;ii h?|irid:.the matter and
• mO-x'! -ci ^ ^' • • ...

by its judgment dated ,7 ..9 pj 987.-In., g.t.L» -TIUARI Vs.lKOjJ.

^398Si(3) SL? ^GAT) 279), alloued^the ri^pplicatiop»

that

-i-*

f.i T -rr --

• T'^O *.] • ' '•> '

It uas admitted b,efo3;.e tjie. .Tribunal rb,y-,the-respondents

only those uho h^ad reiT)aine4.,loyal.diiB,ina :fclT« 1968 Posta

strike usre being jgo'nsid,^^^^

^ ^ ^ represehtatlore

to the authorities but t^re hais beer^/^n^;^response« The



1...
-

••s'-r -•fj'T''"^7-vr|::^
. ,^ , ... .. .-'V';'[ ". . ,

plea takisn in the present O.As uaf that .sif|ce thqsEs-it; !•
1, :•applicants haVe been peatedly, suparseded.pyirar-iTOm^^^ -

of persons and since this. Applica.tiqn, is against the

' ' '••••]' •^ continued arbitrariness in the ,policy of the respondents,

the in:;iuirjuals uho haue superseded the .applicants .we're not

, 'A- • • i
n^:.2df. i^arties. It uas also stated that since the applicants

Siavc r.Ij esdy hce.n granted the LoiJ.er .Selection Grade and

V . ,

pustice demands that their promotion,be made from
I " j

1968 , th'e respondents be directed to give them pay and .

allowances as are given to tfjifrir juniors uho have l^en

granted such promotion' u.e .f I 1968.

iOn. behalf of t^he respqndqn.t.^ Shri (^.L.Uerma, counsel-

tcok the plea that the Applications. ,>!,ere not maintainable.

. i -

No specific order had been c,halleng.ed., the Applications

were. premature as the .applicants had. not exhausted the

other remedies available under the, lauj the Applications
;L -J .•:.

uere barred by time and Ikst'ly, all those uho have bVsn
i' •'= i-iCton..i j.-i ^ ,

superseded by 1968 and 1985 uere not made parties;

Ue have heard Shri E.Xo3pseph. for the applicants
; , ;,-f ; (1 j "to jK.rC ^ r'

and shri n.L.Verma , Shpi; P.,P.KhuranA .and Shri K.C .Mittal,

for the- respondents.
vj'-i.'" ^ 'tfei'ive^d today -.

questions in our judgmen't'Zin t-.hp r.ase of YASH PAL KUFIAR
be7^:^r;o7.;^P • :. :. ••'-j .

And others : U^0.1. &ORa/i :D.A»,:No^i746/88 . 4 ^

-» 1 - f
K' r •- • .'.*> • r -r

',1 '

i b i si-i

.1

it

• - • ••connBCjted 0-.»fts) ©.'v -' ' .ly,, •-

.ni^-3rrK3''9VKt-^IiGdecisibn^of'this-
..j ... >, T-•ar;-i :it'3 C-i '• ' • .• -

• "' • :" : Tribunal in the oase : jWnAN. WDHMAORS -VS..THE/U .O.I.
.. r<"*

&.. ANF^i (OA 1019/87) decided uiy

V.C .(A)/ utee t^ uere sorters in the ~Ra^



• - -;...^,.-:5-r
• ^ • tl-- • '•• • si

^eJA/ice.^d uere on dcputa|j^on uith the ^\irfny
.... .-f. • , , . '. • . - . ' • I -

. service. The ^applicants uho. uer'e '̂bn deputation i'n/krmy

^ ^ Pbsl al "Service uerG not considered tW.'isubh "p^ to

^ the Louer Seiection Grade. The case of Shri Kuluant Sinqh
f . • -'

uas referred and.the plea uas taken that "In the parent

Department, they should not have been ignored and should

ha^e been prcmcted from the same date with all conseqi.cntia?

^benefits and that it would be irrational and arbitrary if

thei'r juniors were alloued promotion from 1 .10 .1968 and

paid the arrears of salaries uhile they uere denied the

arrears of salary from 1.10.1968," In.support to the

above case, a reference uas made to the case of SHRI P.P.S.

^liliBAR . .,0 .0 .1 . &ANR decided on 31 ,3.1984 (l9B4 (2)SL3

633). Reference uas made to the case of BAKSHI RAFl Vs.

UNION OF INDIA (diq 142/86) uherein it uas decided that
L.:r:>oX3 •

the arrears of pay and aliouances should be granted to the

applicant from the date from uhich the applicant had been
UiqA, 3di.

-y-, 3^' O'-'ir

J. !•: ?

. ordered' to "be given promotion'to the Louer Selection Grade.

Reirerence uas also made in that'case'to the decision of the
Chandigarh Bench in the case of RDSHAN LAL Us. U,0,1.

(AtR 1987 Cl)C"Af 12l) uhere it uas 'held that the applicant

.. ^° emoluments of higher post from the "date his
•' " -"'f-'r f 't'5 •-Vi • <T ;''r ; . "V/--c. it • - .-..-r- . • - • ^ -'i. • • ' ' ' i

junior uas promoted notuithstanding if he had actually uorked

. helds- ^
M,.-. b,.-:"that it would not be correct to deny

:? all the consequential
benefits to the applicants with effect from

•; '.r
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;.Pu.r attention uas, ,^ draWn to a paper .(Ann^xure
A-10 oil. page 49 of the- paper book)- uhich uas ^a letteEv

written by the Secretary 5 staff side of 3oint Consultative

nachinpry.i, P2:T Department CouncLl. dated 3.10 ,1988.

to Shi'i P;»S. Raghavachari , Chairman, Postal Departmental

Council, pak Bhauan , Neu Delhi;, After referring to the

meeting held in Chairman's chamber on 22.9.1988,

a request:uas made to direct the PHG Delhi Circle to

implement!the orders of the Directorate contained in

letter NoV6 .32/80/SPB .Il/Uol .ri dated;.: 3 ,3 .1987 in Sfaspect

of 117 officials of Delhi Cirdle involved in 1968 strike,

''our request uas, however, turned doun throwing to the winds

all principlfs of the H.C.M. The plea put forward that the

orders of ^the Directorate will' not be implemented till the

Court Cases filed by some officials are decided, is most
't.; vij, bl':;.';?-

untenable!. ftlthcugh this is oply a letter.., but it

gives a clue as to why the orders have not been passt'"^ in
,:;dr:- 0T-. n j s-'-n:vu,-'.r oJ--:; •iVv;n;,b.u.;;;;p v:v:i;J

"cases of other Sorters who 'were senior to those who

have be en i promoted under the orders dated 30 .9.1968
^ ni";,b9c^-s-i^ o.-ro,;:n'3:v ' .

ai-id 15.3,jl985.»' It seems that the Directorate thought

it fit to: imRlfinient only those iorders. which are only l»assed
; ^ Il« 'jIs" 't3b.Ln^?.' 2 . . J

by a Court or Tribunal. The result is that all these
' ' . •b'-r.-oroi' • ,

applicantis have no alternative but to approach,the tribunal
uS'srvS' H.i ainjjoIXqrijS rU- b.Cv- s-js ..n' . ' ^ .

to seek a relief which they ought to have been granted by
G ^ r.ax:}Mno':m ry'r-^^o

the Directorate after the order of the Tribunal in
• iasij. ??x na.tai^'isb.lHnocVY---no •, ' i '/,

--"•P.L.TiyARI^s''case (supra)^?
1,; arcs ^ .rao-rc'V

U'e ha've heard learned'counsel for the respondents



- '^5 ) --
in thi^ regard: Uelare' tlo^; satisfied that-th'e^—" .-••- ^^ ^ r

•.••,..• iij J - resfippd^nts haveJaa- effective answer to the-Question^

f ^ can a junior supersede a senior L'ithout there-bfeing-a-^findin'g

that the senior uas unfit fcr pronintian where the Rule of

promotion uas based on 'seniority subjcct to the rejection

of the unfit!.W We are cf the uipu' tl-:at a senior cannot be

ousted uithcut his name bring c-n-idcrud by the D.P.C, nor

c&n he be permanently debarred frcm being considered unless-

he has been debarred by some order. Since the Rule of

/ Promotion uas based on seniority subject to the rejection of

i s) t .

the unfit., it uas incumbent on the respondents to first

reject the seniors before considering the Juniors,
i;n.i n'jd:; rj:-;":!..;' vi:; ;• , -i's'v j.: •7 a

, , Ue find no merits in promoting the juniors for

rewarding them for having attended the offices during the

strike period. This has become counters-productive, there
ex > •• e-}?.-:,

could be other ways of rewarding those who attended offices

during the strike; they could have been given cash awards or
C' -.7 •

they could.have been given advance increments; but to promote I

them against the Rule of promotion ignoring the claims of 1
S' •'•y r 4 . • ' - . ' '-••• ; . . : t--'•-•-••.t ii ' .A i. w "11-fbO ."i-r'; .V.'j / ;r'.^I

seniors on the'grouhd that they, had participated in the
•• :iniU2r^;r • V /i 'V

strike was neither proper nor in accordance with law. Since

the cases of seniors had not been considered at all, their

promotion cannot be ignored.
V"'^ ,vv •tj; ;Vrj *r ^,1 V,' - - ••

Ue are told that all applicants in these OeAs have

now been given promotion after filing the b.As. Thus, the
• ^::T:-ori.t• " -

i v question that remains for consideration is the datfe
'• • '• •:5.^i5C- UriA-U^"vi,. ^

from which they are entitled to the benefits of their promotion;

' I
, ;•
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dn thi.^a.Ntt . the.e can' bs; he tue^ opini6n^,
They have to be given prBinoticin from the same date on which

their junior's ueie given promotion. T^ey »re entitle
pramoticn 4^ effect from 1,10.1968. They>culd ?lso be
entitled to be monetary benefits and the• differeno. in
pay li;d alloyances. Ue cannot hfelp but remark .that the
decision toUuard loyal workers by promoting them out of
turn and without considering the^ seniors will cost the

..nn have to pay the differenceGovernment yery heavy. They uill have py ^
in pay and kllowances to.the present applicants from

I i " ' '

n .10 .1968. ! !

Ue!, therefore, allow ttje C. As and hold that

the sppliMints are entitled ti promctioh from

1.10.1968 With all monetary benfefits. Since the applicants
have alreaciy been' promoted, it is only the, difference in
pay and allowances that will be calculated from 1.10 .^B
to the date of actual promotion and paid to them within
a period of three months from the date of receipt of a
copy i this order. There,"ill be no'̂ rder as to costs..

(I .K.RAf^OiTRA)
MEWBER (A)

"(aMITAV 6aNER3I)
I chairman


