i - IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 2486/89
" T.A. No. 159

DATE OF DECISION_ 26=10-90

Rajendra Kumar Gandhi . Xpiiioner Applicant

Shri G.K.Aggarwal ] Advocate for the Petitioh%i(s) Asplicant

Versus

Unien ef India through Sacrétary;kgﬂmmﬁgmt Reapondenfs
Finistry ef Infermatien and Breadcasting

Shri M.L.Verma, Advocate for the Respondent(s)

CORAM
The Hon’ble Mr. P+K.KARTHA, VICE CHAIRMAN(J)

The Hon’ble Mr. D,K.CHAKRAVORTY, MEMBER(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? 7'?/)
2. To be referred to the Reporter or not ? YR

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? /

JUDGEMENT

( Judgement ef tha Bench deliversd by Hen'ble
Mr. D.K. Chakraverty, Member(A) ) '
In this application under Sectien 19 ef the
Administrative Tribunals Act, 1985, the applicant; whe
is an L.D.C in the Directsrate sf Field Publicity, Ministry
of Infermatien & Breadcasting, has prayed fer the fellewing
reliefsi-

(a) te sat aside the srders dated 22-2-89,
2.3=-89, 16-3-89 and 7-11-89 relating
te his transfer;

{(b) te direct the respsndents te treat him
sn duty fer all purpeses with pay and
alleuances with arresars with interests
ever since 12-4-B88 enuards; and

(¢) te direct the respendents te take him
en duty at Muzaffarnagar,

2, The brief facts ef the case ara as felleus.

3,

The applicent was appeinted as L.D0.C en 1.11.1971 in




a temporary,cahacity in the Directerate ef Field
Publicity.and was macde quasi-permanent uwith effect

frem 1.1.81. The services ef the applicant are
transferable threugheut India in accerdance with

the departmental guidelines dated 31.7.78. The

applicant was transferred fram Bargilly te Uttarkashi

under erder dated 18.12.86. His Original Applicatien
against that transfer srder uas reajected by the

Allahabad Bench ef the Tribunal en 7-12-87. While

werking at Uttarkeshi, the applicant came te Delhi en
13=-4--88 cn‘tu; days! casual leave en receipt ef infermatien
abnut.his uiFe;s illnegss. He fell ill in Dslhi and
requested far extensien ef and further ieave upte 13.5.86
en medical greunds. On 13.5.88, the autherised medical
attendant at Hindu Ras Hespital, Delhi advised that the
applicant was fit te jein 'light duty? but te aveid’

high altitude werking/living place en acceunt ef

tuynstable angine'. OnN 15-5-88, he sent a registersd

letter te the respendents requesting fer his transfer

frem Uttarkashi,which is at a high altitudu)to any

plain area place. Respendents 3 &4,<?nformation Officer,
Press Infermatien Bureau, Keta & Reginnai Officer(UPNUY -
Region) Directerats ef Fisld Publicity, Ministry sf
Infermatien and Breadcasting,Regional Office, Deshradun
respectively) referrsd the applicant's case fer secend
medical epinien sn 27-6-88 te the Safdarjumg Hespital,

The applicaent immediately centacted the Safdarjung Hespital,
Hewever, that Hosgitalkinformed the respendents that sscend
epinien is given enly by Civil Sufgaon, Or .Ram Manshar

Lehia Hespital, New D=lhi.

3. The applicant allsges mala fidmss against Respendents

3 & 4 whe deliberately prelenged unnecessarily the matter

/

of reFerring the applicant te Dr.Ram Manshar Lehia



&

Hespital, New Delhi. He relies en the pretracted
carrespendsnce in this regard which are appended

as Annexures A-11 te A-48 ef the paperbesek,

4 On 9.1.89, the applicant persenally met

respondent Ne,.2( Directer, Field Publicity, Ministry

of Infermatien & Briadcasting, New Delhi) and handed
sver & representatien dated 9.1.89. Respendent Ne.2
issued erder dated 27.1.89 transferring thes applicant
frem Uttarkashi te fMluzaffarnagser temperarily, with
immediate effect . Ns TR, DA and jeining time uwas »
admissible te himﬂas‘the transfer has besn made

at his request. The applibant jeined duty at
filuzaffarpagar en 28.1.89, PﬁotQCOpy ef his jeining
repert was duly sent te Respendent Ne.2 and alse

te reépondents 3&4. He perfermed duties at Muzaffarpagar
till 1-2-89 and marked attendance. On 1.2.89,

the Field Publicity Officer at Nuzaffafnagaf teld

the applicant that despite his transfer and his having
already jeined duty, he wesuld net be allewsed te attend

effice at Muzaffarnagar as per telephenic instructiens

received frem respendents 3&4. The transfer esrder dated

27.1.89 was cancelled under latter dated 22.2.89 and

he was asked te jein duty at Uttarkashi wunder lettsr
dated 2.3.85, The applicant, whe had jeined at
Nuzaffarnagar en temperary transfer at his swn expsnse,
wvags asked te meve frem Muzaffarpagar te Uttarkashi alse
at his ewn expense, As the transfer te Uttarkashi

was in public intsrest advance TA/DA and ene menth's
salary was required te be paid ts him as per rules

and requlatiens. His repeated rsquests fer necessary
advances te enable‘him te meve te Uttarkashi has net been

9// acceded.. te till date. Being a lew paid smpleyse,




0,

he did net = -~ ~ have meney te meve te Uttarkashi,

9°L-
He is witheut salary ever since April-May, 19ge8.
-

5. The plea taken by the respendents is that ths
applicant®s transfer having been cancelled, he was net
entitled te any transfer allewance etc. . The applicant

as
centends that/he has already jeinsd duty at Muzaffarnagar

and perfermed duty and remained en the strength there at least

upte 22.2.89, there csuld net be any questien ef the
cancellatien ef the erdsr, Tho applicant is net legally
beund te meve until the empleyer pays the necessary
advances fer msvement te any oufstatinn,; Respendents

are themselves liable fer nen-cempliance by the applicant
of the erders ef mevement te Uttarkashi. He has alieged
that the transfer te Muzaffarnagar was cancelled under
the advice and influence sf Respendents 3&4 whe uwere
persenally biased against the applicant. Respendents
have alse nat-supplied te him a cepy ef the secend medical
-report.  Respsndent Ne.4 has illegally u%;?:eld his
representatien dated 25-10-89.sn the pleaéf} was net
routed through preper channel, The applicant centends
that the transfsr frem Muzaffarnagar te Uttarkashi

is centrary te guidelines. Thera2 sheuld be ne transfar
lisbility as a reutine en lau—péid empleyess in Greup'C?
of Greup ‘D!, EPnditions of werk and terms ef empleyment
must be just and humans. Since there was/is vacancy

in plain areas including Muzaffarnager, there was ne

need fer transfer. HP further allegad that Respendants
364 have threatsned him with disciplinary actien fer

net meving te Uttarkashi at his sun @ Xpensa, uhich is

v illegal, mala fide in law and vielative ef Articles 14 &16

sf the Canstitutien.

6, In ra@ly te the applicatisn, the respsndents have

taken a preliminary ebjectien that the applicatien is



® miscenceived and is net maintainabla under law., The
applicant came te Dslhi en twe days?! casual leave and
extended the same en the grsund ef perssnal illness
supperted by medical certificate issusd by Hindu
Ras Hespital, The Medical Superintsndent ef the
SaFdarjung Hespital was requested fer me dical
examinatien ef the applicant and ultimately the
applicant was medically examined en 19.1.89 and was

feund Fit te ge at high altitude arsas. . On 27.1.89

he was temperarily transferred te Muzaffarnagar and
was asked te jein at Uttarkashi again and uptil new
he is en unautherised absence. The applicant
has'suppresssd the material facts with ulteriaer
mestive and the applicatién is barred under Sectiens
20 and 21 eof the Administrative Tribunéls Act, %985.
1 RgSpondents.haua relied sn varisus judgements in

suppert ef their case some of which are as under:-

(1) G.P.Hedes VUs. U.0.I (1989(3) SL3I 512)

(2) B.S.Vijay Kumar Vs. Regienal Prevident
Fund Cemmissiener( 1989(3) SLJ 530)

(3) Gujarat State Elsctricity Beard Vs.Atma
" Ram (1989(10) ATC (SC) 396).

s The respsndents have ciﬁtended that there uwas

ne deliberate delay sn the part of Respendents 3&4 in
refofring the applicant te Dz.Ram Manehar Lehia Hespital
since being lecated at Dghradun they Jére net auare

of the preper referral hespital. There uwas ne

harassment invelvsd in directing the applicant.to

appear befers the Medical Suparintendent, Safdarjung
"Hespital, Order datad 27.1.89 was issued en thevﬁeresnal
request ef the applicant whe had handsd sver representatien
directly te respsndent Ne.2 and net thrsugh preper
channel., Respendents alse centendsd that the filing

of the jeining repert witheut first relisving himsslf frem

Uttarkashi frem where he precesedsd en casual lsavs
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was irregular,and therefere, he ceuld nst bé treated as

en duty at Muzaffarnagar; it is allegad that " the
transfer srders frem Uttarkashi te Muzaffarnager unit
were get issued by the applicant hy misrepressnting the
actual facts te ths Head ef the Department® which was -
cancelled by the same avtherity onI22.2.89 when tha
cerract position as per medical certificate frem Dr.

Ram Manshar Lehia Hespital was breught te his netics.

- The first transfer erder was issued by the Head ef the

Department by taking .@a sympathetic view tewards the applicant
and since the same was cancelled when the cerract pesitien

came te light, there was ne questien of giving the applicant

TA/DA fer jeining duty back at Uttarkashi. As regards

nen=payment ef salary, it is submitted that uhen &
Gnﬁernment ssrvant csntinues te be en leavs en Flimay
greunds and centinues te disabey_thercompetent authsrity,
he cannet be paid salary fer the peried ef unauthsrised
absance frem duty. The applicant is still centinuing en
unautherised leave and in fact Gevernment is requesting
him tovjuin_duty at Uttarkashi ®@ver since ha nreceded

en casuai leave. It has been stated that a certified
cepy ef the medical repert was sent te the applicant en
7.11.89. 1In reply te the applicant's cententien that

he has been threatened with disciplinery actien fer net
meving te Uttarkashi at his sun expense, it has been
stated that the'discipiinary pruceedinge  cén be _.dpitiated
fer unautherised absence. In vieu ef these facts, it haé‘

bsen prayed that the applicatien sheuld be dismissed.

Bo We have heard the lesarned ceunssl ef beth the
parties and have censidersd the rivel cententiens. Ue

have alse carefully gene threugh the recerds ef the case.

9. The main issuss fer adjudicatien in this
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applicatien are:

(a) whether the erder dated 22.2.89 cancelling
the erder dated 27.1.89 tranaferring the
- applicant te Muzaffarnagar, afier it has
bsen cemplied with, is legally valid; and

(b) hew the peried frem 13.4.1988 te 27.1.1989
and frem 23.2.1989 snwards sheuld be treated,

10. The legal pesitien regarding the’transfar ef a
Gevernment servant has besen clemarly laid dewn by the
Hen'ble Supreme Ceurt in its decisien in Gujsrat
Electricity Beard and ansther Vs. Atma Ram Saugemal
Peshani, 1989(3) JT 20 and Unien ef India & ers
Ve, H.N.Kirtania, 1989(3) SCC 455. It has been
held that transfer #f a Cevernment servant appeinted
te @ particular cadre sf transferable pest frem
sne place te the sther is an incident ef service.
Ne Gevernment servent has & legal right fer being pested
" at any particular plsce. The felleuing sbservatisn:
made by the Supreme Ceurt is partinenf:—
¥ Uhanever & public servant is transferred, he
must cemply with the erder but if thers bs any
genuine difficulty in preceeding sn transfer, it
is spen te him te make @ representatisn te the
cempetent autherity fer stay; medificeatien er
cancalletian of the transfer erder. If the
erder of transfer is net stayed, medifisd er
cancelled, the cepcerned gutblic servent must
carry sut the srder ef transfercsesscces 1
It has been further held that:transfer »f &
public servent made en administrative greunds er in
public interest, shsuld net be interefered with unleas
there are streng and pressing grsunds rendering the
transfer illsgal sn the greund ef vielatien ef

staturety rules er sn greunds e nala fide.




e

D

M. While the applicant was en leave in Neuw

Delbi, he received the erder déted 27.1.1969 issued by the

Headqua;ters’ Office ef the Directerate ef Fisld Publicity,

Ministry ef 1&B, New Delhi transferrirg him temperarily

o Fieldﬁpublicity Unit, Nuzafﬁarnaéar. The transfer

was made with imﬁediate offéét anﬁ ne fA/DR.and

jeining time was admissible as the transfer had been

ercdered Ht-his uuﬁ request. The applicaent cemplied with

this ordgr immediately and reperted fer duty &t Muzaffarnagar

en 28.1.1989, He sent & cepy of his Jeining Repert

te the Directerate ef Publicity, New Delhi; Regienal

0fficer, Dehradun and Field Pubiiéity Officer, Uttarkashi

far infmrmatioh_ The &pplicant perfermed dutiss ugte

1.2.1989 thersafter he was net allewed ts enter effice

1 | : till 22.2,1989 when the transfer erder was cancelled.
e are net impfnased by the cententien ef ths respendsnts
that the transfer erder frem Uttarkashi te Mﬁzaffernagar
unit was get issued by the applicant by misrepresenting i
the actyal facts te fha Head of the Dspartment, and since,
#n being apprised #f the cerrect poaition; ﬁhe same
autherity issued the erder dated 22.2.1989,‘tPa c#ncallatien
was in ercder. The applicanﬁ had a pe:s;nal meeting uith’
"the Head ef the Despartment en 9.1.89. Ths quastien af any
mia-repreéeﬁtatien-by the applicant)gépecially ragarding
the Medical Fitness Caftificate frem the Dr.Ram Manshar
Lehia Huapital)cnuld net have arisesn en 9.1.89 as the
final medical examinatien by RoMaL. Hespital was made
en 19.1.89 and the transfer erder was issusd sn 27.1.89
uhdlcfthe medical repert was received only~on-31.1.89.
The c;nkentigﬁ @h;t.thé applicant ahedl¢ have first

get himself relieved frem the effice at Uttarkashi



be fere Jolnlng at Nuzaffarnagar is alse devsid sf .

merit. Ue Jheld that the applicant had cerrectly
compligd Uith the erder of transfer dated 27.1.89

'aﬁd it was wreng en the part ef the pﬁspondents net

te allew him te perferm his duties at Nuzaffarnagar;
We alse held that ence 1mplamented the transfer prder
dated 27.1.89 ceuld net bes cancelled in the manner it
was dene. It was epen te the respendents te issue

a fresh srder transferring the applicant frem
Muzaffarnagar te Uttarkashi or anywhere alse,

IrrGSpective of the validity ef the erder ef cancellatien,’

\

it was incerreét én the part of the respendents net te
allew any TA/DA advance,band advance oF'pay-étd.

te the applicant and, yet insist em his proceediné

te Uttarkashi as it is in vielatisn ef the relsvant

’Governmeng'ruLes.and regulatiena.

120 . After ceming te Delhi en twe days' Cagﬂal
Leave on 13.4.1986, the applicant Pell sick and applied
feor Medical Leave and extensien thoreafﬁer frem times
te time. On being sdvissd by the Medical Attendant |
at the Hindu Ras Hespital that he is fit te jein light
| duty but was te anid werking at a high a;titude, he
submitted rspresentati.n?fer transfer frem Uttarkashi
te any plain area place. Instead ef taking a decisien
en his ripresentation, the reépendents askad the - |
applicent te have the secend medical epinien. Since
this mattar was being dealt! with by the respendents’
sffice at Dshra Dun, whe were apparently net fimiliar
with the cerrect precedure, iivtook insrdinately
leng time fer the secend medical opinibn te be *

obtoined frem the apprupriata autherities. Ffrem

9//tha subm1331ona made by the appl;cant and the




recerds ef the cass, it is clear that the

applicant cannet be faulted Far the delay which had
taken place. He had been assidususly fellswing
the instructiens received frem his effice and the

Safdarjung/é.N.L. Hespital Frnm‘time te time. R.M.L.

Hespital examined him many times and fFinally

en 19.1.89, Théir final medical epinien
declaring the applicant as fit fer werking in high
altitude was issued enly en 30.1.1989. This uas
after the applicant had already Jolnad at

Nuzaffarnagare

13, In the facts and circumstances &f the case,

we direct and erder that:-

(i) the erder dated 22.2.1989 cancelling
the transfer srder dated 27.1.1989 is
set asids and quashed;

!

(ii)the applicant must be deemed te havs -
performed duty frem 28.1.1989 te
22.2.1989 and centinued te remain
pested at Muzaffarpagar thereafter;

(iii)the respendents:shall dispese sf the
representatien of the applicant keeping
in view the present exigencies ef service;

(iv) if the applicant is te be meved sut
of Muzaffarnagar, the respendents shall
issue mppresriste iransfer srders and
grant the applicant jeining time, TA/DA,
pay advance and all stharfacilities
te which » Gevernment servant is
entitled gn transfer;

(v) the peried frem 13.4.688 te13.5.88
g may be regularised as leave en
medicsl greunda; and
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(vi} the peried frem 14.5.88 te 27.1.89 and
frem 23.1.85 till the applicant is alleuad
te jein duty at Muzaffarnagar er at the
place of pesting te which he may be
transferred shall be treated as
appreved service fer all purpesss esther
than pay and allevances far uhich\the
peried shall be regulated by grant ef
leave of any kind that may bes due te
the applicant including Earned Leave,

Half Pay Leave, Leave nst due, Extra-
srdinary leave stc. : |

14. The applicatien is dispesed sf uith the
abeve directiens which shall be cemplied with within

@ paried ef tue months frem the date ef its receipt,

There shall be ne erder &z te cests.

- /-./J '
. ( DeK.CHAKRAVORTY) ' ( P.K.KARTHA) |

MEMBER  24fx/@50 VICE CHAIRMAN
|
|



