
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 2486/89
T.A. No.

DATE OF DECISION 26-10-90

Rajandra Kutnar Gandhi Applicant

Shri G.KaAgoarujal Advocate for the Applicant

Versus

Unitn aF India throMQh Secret»ry,Resp'OMMEmt Respondent*
l*linistry (if i nrarmatian and Br««dcststino

Shri M..L.VBrnna. Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. P.K.KARTNA, VICE CHAIRWAN(J)

The Hon'ble Mr. D.K.CHAKRAVORTY, MEMBER(A,)

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?j
4. Whether it needs to be circulated to other Benches of the Tribunal ?

OUDGECIENT

199

CAT/7/12

( Judgement ef thai Bench d«liv«r«d by Hen'ble
Fir. O.K. Chakraverty, W®mber(A) )

In this appiicatien under Sectien IS ef the

Administrative Tribunals Act, 1985, the applicant^ wh»

is an L.D.C in the Directerste ef Field Publicity, Ministry

•f Inf»rmatien & Broadcasting, has prayad for the felleuing

relief® s-

(a) t« sat aside the erders dated 22-2-89,
2-3-89, 16-3-89 and 7-11-89 relating

t« his transferj

(b) te direct the respendents te treat hitn

•n duty far all purposes uith pay and

alleuances uith arrears uith interest*

e\/er since 12-4-88 anuards; and

(c) ta direct the respandents ta take him

- an duty at Pluzaffamagar,

2. The brief facts @f the case are as fallaus#

The applicant was appainted as L.D.C an 1.11.1971 in
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a temparary capacity in the Dirfcctejrata Fi»lri

Publicity and uas mad® quasi-permanent with effect

fr»m 1.1.81. The services af the applicant are

transferable thr»ugh«ut India in accordance with

the departmental guidelines dated 31.7,78. The

applicant uas transferrud fram Bare illy ta Uttarkashi

under arder dated 18.12.86. Hi« Original Applicatien

against that transfer ©X'der was rejected by the

Allahabad Bench af the Tribunal an 7-12-87. Uhila

uarking at Uttarkashi, the applicant came ta Oalhi an
I

13-4-88 an tua days' casual leave an receipt af infarmatian

abaut his wife's illness. H© fell ill in Delhi and

requested far extenaien af and further leave upta 13.5.88

an msdical graunds. On 13.5.88, the autharisecS medical

attendant at Hindu Raa Haspital^ Delhi advised that the

applicant uas fit ta jain 'light duty' but ta avaid

high altitude warking/living place an accaunt af

'unstable angina'. On 15-5-88, be sent.a registered

letter ta the respandents requesting far his transfer

fram Uttarkashi^uhich is at a high altituda^ta any

plain area place. Respandents 3 &4, (infarmatian Officer,

Press Infarmation Bureau, Kata & Regianal Officer(UPNU

Begian) Oirectarate af Field Publicity, Flinistry ef

Infarmatian and Braadcasting,Regional Office, Dehradun

respectively) referred the applicant's casa far secand

medical apinian an 27-6-88 ta the Safdarjung Haspital,

The applicant immediately cuntacted the Safdarjung Haspital,

Hauever, that Haspital infarmed tha re span dents that second

apinian is given anly by Civil Surgean, Dr.Ram Planahar

Lahia Haspital, Neu Delhi.

3, The applicant alleges mala fidos agsinst Respandanti

Q 3 & 4 uha deliberately pralanged unnecessarily the matter

af referring the applicant ta Dr.Ram Hanahar Lehia
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Hsspital, N0U Oelhie He reliea an the prstracted

csrrespvndsncs in this regard which are appended

as Annexures A-11 t« A-.48 ef the paperbeek,

4® On 9,1.89, the applicant parsenally met

respondent N».2( Directer, Field Publicity, Plinistry

•f Infarmatian & Braadcasting, Neu Oalhi) and handed

ever a referesentatian dated 9.1 e89, Raspandent Na.2

issued arder datad 27.1.89 transferring the applicant

fram Uttarkashi ta Muzaffarnager tampararily, uith

immediate effect « Na TA, DA and jwining tiro® wa*

admissible ta him as the transfer has been made

at his request. The applicant jained duty at

Muzaffarnagar an 28.1,89. Phatacapy af his jaining

repart uas duly sent ta Respandent Na.2 and alaa

ta respandents 3&4. He parftsrmed duties at Muzaffarnagar

till 1-2-89 and marked attendance. On 1.2.89,

the Field Publicity Officer at Muzaffarnagar t».»ld

the applicant that despite his transfer and his having

already jained duty, he ueuld net be allauied ta attend

affice at Huzaffarnagar as per telaphanic instructians

received fram respandents 3&4. The transfer ardor datei

27.1 .89 was cancelled under letter dated 22.2.89 and

he uas asked ta jain duty at Uttarkashi under letter

dated 2.3.89. The applicant, uha had jained at

Muzaffarnagar an temparary transfer at his aun expense,

uas asked te mave fram Muzaffarnagar ta Uttarkashi alsa

at his ewn expense. As the transfer ta Uttarkashi

uas in public interest advance TA/DA and ane manth's

salary Was required ta be paid t® him as per rules

and regulatians. His repeated requests far necessary

advances ta enable him ta mave ta Uttarkashi has not been

acccded . ta till date. Being a law paid emplayee,
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he did net have meney te m£»ye t® Uttarkashi,

He is uitheut salary evrr Since April-May, 1986.

5* The plea taken by the respendents is that the

applicant's transfer having been cancelled, he uae net

entitled te any transfer allauance etc. . The applicant

centends that/he has already jeined duty at Muzaffarnagar

and perfermed duty and remained en the strength there at least

uj^te 22.2.89, there cauld net be any questien ef the

cancellatien ef the erder. The applicant is net legally

beund te m»ve until the empleyer pays the necessary

advances fer mevement te any eutstatien^^ Respendents

are themselves liahl® far nen-ceropliance by the apjolicant

ef the erders ef mevement te Uttarkashi. He has alleged

that the transfer te Fluzaffarnacjar uag cancelled under

the advice and influence ef Respendents 3&4 uhe were

persenally biased against the applicant. Respendents

have? aise net supplied te him a cepy ef the secend medical

repert. Respendent Ne.4 has illegally withheld his
that

representatien dated 25-10-89 en the plea/it uas net
2—

routed through preper channel. The applicant centends

that the transfer frem Muzaffarnagar te Uttarkashi

is cantrary te guidelines. There sheuld be ne transfer

liability as a reutine en leu-paid empleyses in Greup'C'

er Greup 'D', Benditiens ef uerk and terms ef empleyment

must be just and humane. Since there was/is vacancy

in plain areas including fHuzaf farnager, the re uas ne

need fer transfer. He further alleged that Respendents

3&4 have threatened him with disciplinary actien fer

net meving te Uttarkashi at his eun expense^ uhich is

^ illegal, ma la fide in law and vielative ef Articles 14 &16

•f the Canatitutien,

6, In reply ta the applicatien, the respendents have

taken a pFPliminary ebjectian that the applicatien is
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mi3c»nceiu{5d and is nat maintainabla under law. The

applicant came t« Delhi en tu» days* casual leave and

extended the same an the gnund sf persanal illness

suppartod by medical certificate issued by Hindu

Rao Hespital, The Medical Superintendent af the

Safdarjung Hospital uas requested far nra dical

examinatian af the applicant and ultimately the

applicant uas medically examined an 19.1.69 and uas

faund fit ta ga at high altitude areas. , On 27,1,89

he uas tempararily transferred ta Pluzaffarnagar and

uas asked ta jain at Littarkashi again and uptil nau

he is an unautharisod absence. The applicant

has suppressed the mats rial facts with ulteriar

mative and the applicatian is barred under Sactians

20 and.21 af the Administrative Tribunals Act, 1905,

Respandents hav/e relied an variaus judgements in

suppart af their case sama af which are as under

(1) G.P.Hedaa Us. U.O.I (1989(3) SLJ 512)

(2) B.S.Uijay Kumar Us. Regianal Prauident
Fund CamraissianerC 1989(3) SU 530)

(3) Gujarat State Electricity Baard Us.Atma
Ram (1989(10) ATC (SC) 396).

7, The respandents have cantended that there uas

na deliberate delay an the part af Respandents 3&4 in

referring the applicant ta Dr.Ram Manahar Lahia Haspital

since being lacated at Dehradun thoy were nat auara

af the prapsr referral haspital. There uas na

harassment invalved in directing the applicant ta

appear befara the Medical Superintendent, Safdarjung

Haspital, Order dated 27.1.B9 uas issued an the persanal

r«quest af the applicant uha had handad aver representatian

directly ta respandent Na.2 and nat thraugh praper

channel. Raspandents alsa cantended that the filing

af the jaining repart uithaut first relieving himself fram
•p-

Uttarkashi fram where he praceeded an casual leave
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uas irregular,and theref«r«, he c«uld n«t be treated as

•n duty at Muzaffarnagar. It is alleged that " the

transfer arders fr«m Uttarkashi t« Muzaffarnagar unit

were get issued by the applicant by misrepresanting the

actual facts t« the Head ef the Oeppartment" which uas

cancelled by the same authority an 22.2-89 uhen the

carract pasitian as per medical certificate fram Dr.

Ram Manahar Lahia Haspital was braught ta his natiga.

The first transfer arder was issued by the Head af the

Department by taking .a sympathetic vieu tauards the applicant

and since the same was cancelled uhen the carrect pasitian

came ta light, there uas na questian af giving the applicant

TA/OA far jaining duty back at Uttarkashie As regards

nan-payment af salary, it is submitted that uhan a

Gavernment servant cantinuss ta ba an leave an flimsy

graunds and cantinues ta disabey the competent autharity,

he cannat be paid salary far the periad af unautharisad

absence fram duty. The applicant is still cantinuing an

unautharised leave and in fact Gavernment is requesting

him ta jain duty at Uttarkashi ever sinco he preceded

an casual leave . It has been stated that a certified

capy af the medical repert was sent ta the applicant an

7.11.89, In reply ta the applicant's cantentian that

he has been threatened with disciplinary actian far nat

maving ta Uttarkashi at hi© aun expense, it has been

stated that the disciplinary pmceedinQS c6n. be-Joitiated

far unautharised absence. In vieu af those facts, it has

been prayed that the appliestifsn sheulci be dismissed,

09 U® have heard the learned ceunsel af bath the

parties and have canside re d the rival cantentiens. Ue

have alsa carefully gane thrnugh the records af the case.

9. The main issues far adjudicatian in this
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applinnitlen are ?

(a) uhether the arder dated 22.2.89 cancelling
the •rdor dated 27,1.85 transferring the

• applicant t« fluzaffarnagarj afUir it has

been complied with, is legally valid; and

(b) hew the psried fretn 13.4.1988 te 27.1 .1989

and frein 23.2.1989 inwards 6h»uld be treated.

10. The legal i^eeitien regarding the transfer tf a

Gevernment servant has been clearly laid daun by the

H«n*ble Supreme Ceurt in its decisien in Gujarat

Electricity Baard and anather Us. fttma Ram Saugamal

Peshani, 1989(3) 3T 20 and Unian af India & ars

Us. H.N.Kirtania, 1989(3) SCC 455. It has been

held that tranafer ef a GavernRcnt servant appaintad

ta a particular cadre af transferable past fjam

ane place ta the ather is an incident »f service.

Na Gauernment servant has a legal right far being pasted

at any particular ,place. The fallauing abservatian^

made by the Supreme Caurt is pertinentJ-

" liihenever a public servant is transferred, he

must camply with the arder but if thor® be any

genuine difficulty in praceeding an transfer^ it

is apen ta him ta make a r®presentatian ta th®

cempetent autharity far stc^y, fnedific»tian ar

cancellatian af the transfer arder. If the

arder af transfer is nat stayed, madified ar

cancelled,^ the cancerned public servant must

carry aut the arder af transfer......... "

It has been further held that;tranafsx «r s

public servant made an administrative graunds ar in

public interest, shauld nat be interafered uith unless

there are streng and pressing graunds rendering the

transfer illegal an the graund af vialatian af

ststuraty rules ar an greunds «f male fide.
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11. While the applicant was en leav/e in Nbu

Delhi, he received the erder dated 27.1 ,1989 issued by the

Headquarters* Office ef the Directerate ef Field Publicityj
✓

Ministry ef I&B, New Delhi transferring him temporarily

t® Field Publicity Unit, Muzaffarnager. The transfer

uas made with immediate effect and ne TA/DA. and

joining time ua® admissible as th® transfer had been

•rdered at his eun request. The applicant cemplied with

this erder immediately end reperted fer duty at Muzaffarnagar

•n 28.1*1989. He sent a cepy ef his 3eining Repert

te the Directerate ef Publicity, Neu Delhi; Regienal

Officer, Dehradun and Field Publicity Officer, Uttarkashi

fer infmrmatien. The applicant perfermed duties upte

1 .2.1989 thereafter he was net allcued te enter effice

till 22.2 .1989' uhen the transfer erder uas cancelled.

Ue are net impressed by the cententien ef the respendente

that the transfer erder frem Uttarkashi te Muzaffarnagar

unit was Q®t issued by the applicant by misrepresenting

the actual facts te the Head ef the Department, and since,

•n being apprised ef the cerrect pesitien, the same

autherity issued the etider dated 22.2.1989, the cancellatien
A

uas in erder. The applicant had a persenal meeting with

the Head ef the Department en 9.1,89. The questien ef any

mis-repreaent&tien by the applicant^especially regarding

the Pledical Fitness Certificate frem the Dr.Ram flanehar

Lehia Heepital^ ceuld net have arisen en 9.1.89 a© the

final medical examinatien by R .L. Hespital uas made

en 19.1.89 and the transfer erder was issued *n 27.1.89

while the medical repert was received enly en 31.1.89.

The cententien l^at.the applicant aheuld havu first

get himself relieved frem the effice at Uttarkashi
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befsrc jaining at Pluzaffarnagar is else devsid stf

merit. Uo held that the applicant had cerrectly

camplied uith the arder af transfer dated 27.1.69

and it uas urang an the part af the respandents nat

ta allau him ta perfarin his duties at Pluzaffarnagar.
I

bJa alea hald that ance implemented the transfer isrder

dated 27,1.89 cauld nat be cancelled in the manner it

iyfts dane. It uas apen ta the respandents ta issue

a fresh ardar transferring the applicant fram

F^uzaffarnagar ta Uttarkashi ar anyuhera else.

Irrespective af the validity af the ardor ef cancellatian,

it yas incatrect in the part af the respandents nat ta

allau any TA/OA advance^ and advance af pay etc*

t@ the applicant and, yet insist an his praceeding

ta Uttarkashi as it is in vialatian af the relevant

Gavernmen| rules and regulatifena.

12. After earning ta Delhi an twa days* Casual

Leave an 13.4.1988, the applicant fell sick and applied

far Medical Leave and extensian thereafter fram time

ta time. On being advised by the Medical Attendant

at the Hindu Raa Haspital that hs is fit ta jain-light

duty but uas ta avaid uarking at a high altitude« he

submitted representatian'sfar transfer fram Uttarkashi

ta any plain area place. Instead af taking a decisian
/

an hia rapresentatian, the respandents asked the

applicant te have the secand medical apinian. Since

this Bjatter was being dealt: with by the respandents*

sffic® at Dehra Dun, uha were apparently nat fimi^r

uith the carrect pracedure, it taak inardinataly

lang time far the secsnd medical apinian ta be

abtained fram the apprapriate autharities. Fram

the submiasians made by the applicant and the
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recards mf the caso, it is clear that the

applicant cann«t be faulted f«r the delay which had

taken place. He had been asaiduwusly f#ll#uing

the instructions received fr«m his •ffice and the

Safdarjung/R.W.L . Hospital frtm time ta time. R,f'l. L.

Hospital examined him many timss and Finally

ran 19.1,89, Their final medical •piniin

declaring the applicant as Fit F®r u«rking in high

altitude was issued •nly an 30.1,1589. This uas

after the applicant had already j»ined at

nuzaffarnagar.

facts and circumstances af the case,

we direct and «rder that

(i) the trder dated 22.2.1989 cancelling
the transfer Brder dated 27.1.1989 is

set aside and quashed;
\

(ii)the applicant must be deemed t« have
perFormsd duty Fr«m 28.1.1989 t«

22.2.1989 and continued t« remain

Pasted at MuzaFFarnagar thereaFterj

(ili)ths respendents'shall dispese aF the
representatiiin ®f the applicant keeping
in view the present tsxigencie-s «F service,

(iu) if. the applicant is t» be meved nut
• F fluzefFarnagsrp the respondents shall

issue sppraprists trsnsFer »rders and

grant the applicant joining time, TA/DA,
, ^ pay advance and all other"Facilities

to which t-' Gevernment servant is

entitled gsn transFer ;

(v) the period From 13.4.60 to13,5.88
may be regularised as leave ®n

nis dical y r»>unda j and
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(ui) the period fr»m 14,5.88 tt 27.1.89 and

frttm 23.1 .85 till the applicant is alleusd

ta j«in duty at Muzaffarnagar wr at the

place pasting tm uhich he may b®

transferred shall be treated as

approved service fer all purpeses ether

than pay and allKuances fer uhich the

(leried shall be regulated by grant ef

leave sf any kind that may be due ta

the applicant including Earned Leave,
Half Pay Leave, Leave net due. Extra-

ardinary leave etc.

14, The apulicatian is dispased af with the

abeve directians uhich shall be camplied uith within

a pariad af tua months fram the date af its receipt.

There shall b« ne esrder as ta casts.

( D.K.CHAKRAUOFTtY) ( P.K.KARTHA)
PiEPlBER VICE CHAIRPIAN


