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NEW DELHT

0.4, No. 2478/1989 Date of decision L& F— (99"

Hon'tble Sit. Lakshmi Swaminathan,Member (J)
Hon'ble Shri. K.Muthukumar, Member (A)

Shri Som Parkash,
s/o Late Ch. Mangal Singh,
R/O B=2/21l, Yamuna Vihar,
Delhi-110053
.. Applicant

(By Advocate Shri G.D. Gupta )

versus
l. Union of India
through 3 ecretary to the Govt.of India,

Ministry of Home Affairs,
North B OCk Ne w Delh.L\

2. The Lt.Governor,
Union Terrltory of Delhi,

Raj Niwas, Delhi,

3. The Commissionsr of Police,

Policé Headquarters, I.P.Estat !
New Delgl a4 s 1oPEstate,

/,he Addl Lommissioner of Police (Range),
New De Delh;. =

5. The Deputy Comm1551oner of Pollce
East District, Delhi

oo Respondents

(By Advocate Shri S .K.Sinha,proxy counssal
for Shri Jog Singh )

QRDER

[ Hon'ble Smt.Lakshmi Swaminathan, Member (3 o

-._This is ‘an application filed under Ssctian 19
of the Administrative Tribunals Act, 1985 in which the
applicant has challengsd the validity of the order dated
22nd August, 1988 compulsorily retiring him frem ser vics
under Rule 48 of the CCS (Pension) Rules, 1972 on having
"attained the age of 55 years o f- having qualifying
completed 30 years of service, The. agplicant has

challenged the order on the ground that the arder is -

illasgal, arbitrary and . is based on no material and
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hénce, violative of Articlas 14 anl 16 of the Canstitution,
2. ‘ The brisf facts of the case are that the applicant
ma§ initially appointed in the Delhi Police as (onstable
an 5th Octaber, 1952. On 2,1.1957, he uwas promoted as
Head Clafk; In the mean time, he was confirmed as constaple
and confirmed as Head Constabls in 1954, He was promoted as
Aééistént Sub-Inspectar en 16,4.1971, cmﬁfirmed in the
post, later promoted as Sub-Imspector on 19th July, 1975
and confirmed in that pest en 30th June, 1979, The appli-
cant admits that altheugh he got certain penalties/censure
during the course of his service, these could not have
been taken ints accsunt as per instructions of the Gavt,
of India' contained in the memaraAdUm dated 5.,1,.1978
(Annexure A-2), The main grounds taken by Shri G.D, Gupta,
learned counsel for the applicant are that these Gou,
instructions dated 5.,1.1978 ﬁave not been followed, His
centention is that the Committee constituted under the
instructiens/guidelines for making recommendatiens of
those employees for compulsory retiremeﬁt under the rele-
vant rQles, and in particular, part 1I, paragraph (3)(b)&(c)
haw not been complied with, His submissisn is that
under sub-clauses (b) and (c), in identifying those

Government employees who are found to be ingffectiw and

are to be retired, the entire service recerd of the

officer is te be considered at t he time of the revieu
o fit
and if he was not found/to be continued in the present
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post, his fitness/compstence to continue in the louer

post from where he had been previously promoted, should

have been considered which was not at all done in this case,

He relies on the judgment of this Tribunal in Sardul Singh

ve Delhi Administration & Anr, (1991(15)ATC 520) and the

Supreme Court judgment in the same case (Sardul Singh v,

Delhi Administratign & Anr, - 1991 (16) ATC 930), which
has been followed by this Tribunal in Civil Writ Petition
No. 1087/84 in T.A. 29/88 Shri G.D. Gupta submits that

the Review Committee did not at all consider the applicant

for being retained in the next lower post to the post he was

holding when he uwas compulsaﬁ}ly retired which, acccrding
oo
to him, ought to have done as there uwas no adverse AR

for that period. endwhihis in accordance with para 6(i)

" of the Memo, dated 5.1.1978. He alse claims that since

he has ngver been communicated any rema@rks from his ACRs
gnd his integrity was also beyond doubt, there yas no
material on the basis of whiéh the impugned order could
have been passed and hence, i1t was arbitrary and illggal
and not in compliance with the Government Instructions,
3. The next ground taken by the applicant's Eounsel

is that the order of compulsory retirement has not been

passed by the 'Rppoinfing Authority! as provided under

Rule 48(3) of the\CCS (Pgnsinn) Rules, His contention

is that upder Rule 3(i) of the Delhi Paolice (Appointment
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and Recruitment ) Rules, 1980, the Appointing Authority for
a subordinate policé’officer below the rank of Inspector
means the Deputy Commissioner of Police, including the
Additional Deputy Commissioner of Police, Pripcipal, PTS

or any other officer of equal rank., In this case, the
impugned order has beesn passed by the Additional Commi-
ssioner of Police, who is, therefore, not tﬁe competent
authority as provided under Rule 48(3) of the CCS (Pension)

Rules upder which he has been compulsorily retired, He re-

lies on Mangthuéda University v, 5,B8,R, Chavapn(AIR 1989 SC13
that where é particular body has been prescribed by an Act
to exercise a power, it must bp exercised only‘by that body
and it cannot bg exercised by others unless it is delegated

by the law, The applicant's counsel submits that gven if

the applicant has been placed in the category of persons of

doubtful integrity, this cannot be taken as part of his

service record and cannot also be relisd upon by the res-

‘pondents to issue the order of compulsory retirement.

The applicant relies on the judgmentSin H.C. Garqi v. State

of Haryana (1986 (1) ATC 356),‘ﬁaﬂ. Saxena, Sel, v, Chief

Commissioner (Admn,) and Commissioner of Income Tax {P.B.

Delhi (1988 {1) ATR 326, 5.R. Sant v, UOI & Ors. (1990

(12) ATC 851), VeD,. Gaur v. State of Haryana (Pb.& Hry.)

1991 (4) SLR 932), and N.Ke Vii v. State of Puniab

)

(1991 (8) SR 288), The applicant has also Filed a

rejoinder in which he has admitted that adverse remarks

were, in fact, communicated to him and the facts stated

} ® &
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to the contrary in the ﬁ.A. were made by mistake,

i He further submits that he is not certain whethef
replies have been given ﬁo him against his represen-
tation, if an-y, against the ad verse remarks far the
year. 1974 or against the adverse remarks for the year
1986, His submission is that after his promotion as
Sub~Inspectar in 1975 the adverse remarks in‘1974 are

wiped aut,.

4o The respondents have filed a peply denying
® the above allsgations. Feystate that the compstent
' validly

autharity has -/ . exercised the pouwer: conferred on him
under Rule 48 of the CCS {Pemsion) Rules, 1972 and
passed the order of compulsory retirement,taking

entire g
into account his/servi e record, The applicant has
complsted 30 yzars of qualifying service on 22.8,1988
ard he was retired iﬁApublic interest after congldeéring
his service record. They deny: . that the applicant
was not communicated any‘adverse ACRg. They have statad

that in 1974 and for the perisd from 1.,4.1986 to

113.1986 he was communicataed adverse remarks in his

AR, They. also.., admit that he had add received

some commandatian certificates in his servics, They
following
have also referred t£o thqﬁpenalﬁf that had been awar ded
to the applicent
Lby the compgtent authority durim his seruice, namely, -

(1) Censure awarded by S.P,
North District, dated 3,10.1367,

(2) Censure awarded by BCP,
)2 East District, dated 19/20.3.1983.
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(3) Censure by DCP, East District
datsd 25.4.1986.

(4) Censure by DCP, East District:
dated 2. 5.1986., -

(5) Censure by DCP, East District,
dated 9.7.1986.

(6)Censure by DCP, East District,
dated 13.3.1387, :

(7) Censure by DCP, East District,
dated 30.11.19870

(8) One year approved service forfeited
permanently with cumulative effect
vide order datsd 25.5.1987,

They have also stated that the1répresentation. submitted'f
by ﬁhe applicant ag@inst the impugned order dated 22.8.1938
is still pending.

5. | " Shri S.K;-Sinha, learned counssl appearing on

behalf of the respondents, submits that the premature

retirement of the appliéant has been dosne after the

Screening Committes and Reviaw Committse have considered
all his service record in ths public interest and there yas

no viglaticn of the rules, He has alseisubmitted the

 official record pertaining to the Screening Committes/

Revisw Committee and the persopal files of the applicant
for our perusal, Shri Sinha submits that the memo.
dated 5.,1.1978 issued by the Gawerament and relisd upon
by the applicant is anly in the nature of the guidelines
' that
and is not mandatory, He submits/after laoking inta the
official record of ths applicant, ... the competent
adthority has come to the conclusion that the applicant

was not a fit person t0 continue in service in public

interest and this capnot be faulted., He relies an

para, 13
K, Pragad Rag v, S.0.E.E. (CAT Hyd{)(1994(8) SLR 455,
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Dr .M.5 N, Balasubramaniam v.UOI & Ors. (ASLJ 1995 (1)

CAT 198). Regarding the guestion of doubtful integrity
he states that relying on the judgment of the Supreme
Gourt in Baikuntha Nath Das v.Chief Dist.Med.Officer

(1992( (2) SLR 2), Manohar Lal v. State of Pupjab

g Haryana & Anc. (1994) (4) SIR 39) and B.S. Julka
!_._L_x:_)_; (1994 (1) SLR 627 (CAT), since some part of ﬁhe
applicantt's record which has been looked into; contains
adverse remarks, and his integrity was doubtful, there

is nothing to show that the competent authority has -acted
'in any arbitrary or perverse manner. He also relies on

the judgments in K.V .Jagannadham v.Secy.to the Govt.of

Orissa (1987 (2) SLR 263 CAT Baubaneshvar ) and Gafoor

Mif Kansal'v.Director, DMRL (1988 (4) SLR 445 CAT Hyd.)

6. We have considered the arguments of the learned
counsel for both the parties as well as perused the records
'in the case,the pleadings and the other relevant files

submitted by the respondents relating to the case.

by the Supreme Ceurt
7. It has been held/in Baikuntha Nath Das & Anr.v.

Chief Dist.Med .Officer, Baripeda & Anr. (1992 (2) SLR SC 1)

that (i) an order of compulsory retirment is not a

punishment. It implies no stigma nor -any suggestion

of misbehaviour, (ii) The order has to be passed by the
Govt .on forming the opinion that it is in the public
interest to retire a government servant compulsorily, (iii)

Principles of natural justice have no place in the contéxt
of an order of compulsory retirement. This does not,
however, mean that judicial scrutiny is excluded

}7 -~ eltogether. While the Court or this Tribunal would .
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not examine the matter as an appellate court, they may
interfere if they are satisfied that the order is passed
(a) malafide or (b) that it is based on no evidence or
{c) that it is arbitrary in the sence that no reasonable
person would form the requisite opinien on the given -
material; in short, if it is found that the order is
perverse, (iv) The Gowernment or the Revieu Committee?

as the case may be, shall have to consider the entire
record of service of the céncerned officer before taking
a decisian in the matter, where more importaence is éttached
to the record of service and’performance during the later
years, The-recﬁrzj to be considered would naturally
include the entries in the confidentiél records/character
rolls, which are both favourable and adwrse., If a
Government servant is promoted to a higher post
notuithstanding the adverse remarks, such remarks lasse
their sting, more so, if the ﬁromotion is based upon
merits and not just on seniority., (v} An order of
compulsory fetirement ié not liable %o be quasﬁed by

la caurt jwiribﬁnalimerelyvcn_the'shawing that. while
passing it uncommunicated adverss remarks wera also

takan into consideration, Thatlcircumscancs by itself
cannot be a basis for interference., These principles were
again confirmed in a recent decision 5? the Hen'ble

Supreme Court in 8, Ramachapdra Raju v, State of Orissa

(28 ATC 443) whersin it was reiterated that the entire

service record of tha officer, more particularly ‘the

preceding confidential reports for : five . yeers
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would fbrm the foundation for the opinion that the

officer should be retired in public interest (see

also judgment of the Suprzme Court in UDI v, B.P Sath

‘& _Anz., ( 1994 SCC L&S 1052 at 1053). We may also nots

the judgment of the Supreme CLourt in another case

State of U.2, and Anr, v, Bihari Lal (1994 (5; SLR 606

while
at 607) uhera the court/considering the analmgous

provisions under Rule 56(j) of the F.R, held as follousi-

" Tt is settled law that the entire
Q’ ' service record should be considered
| before taking a decision to compulsory
retire a government servant exercising
the power under Rule 56(j) of the
Fundamental Rules. It 1is 1ot necessar

hat advnrse remarks anou

be _co comnun;ca 8!

' 3S5eSSMENt OFf fﬁ@“f@ESfﬁ“mfﬁEzﬁﬁfﬁg?ity_

wou eacn 10N WNet
god@fﬁﬁ%ﬁf“?ﬁ??ﬁﬁ? SAO UL
retiresfin pUb}lc interest. In an

ggrogrlate case, E@ggg _may_ not be

ateria e re
i , af n‘Fr icar huilt armmLth rnn'!d h_,
. such that his further continuance

0 lj im erll the efficiency of the

%leSClgllne among_o hexr public '
servants. Therefore, the government
could le ggitimately éxercise their
power to compulsory retire a government
servant. The court has to see whether
before the exercise of the power, the
authority has taken into con51derat10n
the overall record even 1nclud1ng some
of the adverse remarks, though for
technical reasons mlght be expunged
, ‘ on appeal or revision. What is needed
o : to be looked into is the boma’ fide
qecision taken in the pupIic interest
' to_augment efficiency in the public
service, 1In the absence of any mala
fide exercise of power or arbitrary
exerclse€ Ol pOwer, & possiple aifTsrent
conclusion would not be & ground for
interference by the Court/Tribunal in
};% - ekerc1se e 0f 1LS JWICLAL -~ Teview ™
///

(Emphasis edded)

e &
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Be © In this case we hawe seen the service record

of the applicant end also the recommendations of the
Screening Committée and the Review Committee which was
set up under the guidelines for reiewing cases for
premature retirement of Central Governmen & servants

in 1985 and 1986, The Scraeniﬁg tammittea which had
considered the case of the applicant was Qhaired by

the DCP, East District with the Assistant Commissionsr
of Police Headqugrters and He ad Clerk,anst District
as Memberz In the minutas Dflthé Revieu Caﬁmittee
meetingsheld on 14,7,1988 ana 26,7.1988,1it is recaraed
that the Revisw Committes having carsfully considered
the service records of Grade ! C'.personnel of Delhi
boliog;uhiqh includes the name af the applicant, and
hauihg taken into consideration the gecommendatians

of the concerned Iﬁternal Screening CGommittee found him
unfit far further.reyentisn in servica and had rscommen-

ded that they should be retired under the rules in the

‘public interast,! The Revieu Committee was c haired by

the Additional Commissioner of Police, Delhi and the
members were DCP, South district, DﬁP (Vigilance) and
DCP (ROV4Lines)- The impugned order had been passed
as a result of the recommendations of the committee on
22.8.1588. It is seen from the record thszat although the

applicant was promoted and confirmed as Sub-Inspector

on 30,6,1979, he had,subsequent to the promstion been

}}2;/ awarded @ number of punishmEhts and had also been
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communicated adverse remarks in his ACRs for 1986, In
the circumstances of the case, the recommendations-of:the

after
committe%/having considered the entire serwice record,

to issue . -
both favourable and ad\@rse,/the order of compulsoily
retirement is not liable to be. quashed, The Supreme
Court has in several cases,referred to above, held that

the orders cannot alsg be quashed similarly on the showing

that uwhile passing it uncommunicated adverse remarks mey have
| ahhe

been: taken into consideration(seq<K-Va Jagannadham v

Secy, to_ the Govi. of Ori

ssa (1987(2) SIR 263 CAT Bhu.).
After the applicant had been promoteé as Sub Inspector on
19th July, 1975 and confirmed in that post on 30.6.1979,
his service record shows that there was sufficient material
on the basis of which the competent authority could come

to a conclusion that it was in the public intersst to

-Tetire him compulsorily, Following the decisionsof the

Supreme Court in Baikuntha Nath Das case (Supra):and S,

Ramachandra Raju's case (Supra) and in the circumstances

of the case, there does not appear to be any justification
to interfere uith.the bonafide e xeT cise QF power by the
competent authority, as thig Tribunal cannot exercise the
power of appeél while exercising its power of #Hudicial ;
review in the matter,
9. | The plea éaken by the learned counsei for the
applicant that there hes been violation of the Gouvernment
of India's instructions/memafandum dated 5,1,1978, namely,
Review - for continuing
that the /committee ought to have considered him/in the

lower post from where he had been previsusly prombted is
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rejected, firstly on the ground that these

instructions are not mandatory but only guidelines
(Seé observations of the Supreme Court in WI and

ors.v. N.A., Chauhan ( 1994 (28) ATC 66) and

méa Rao v.S.D.E.E. CAT) (1994 (8) SLR 485).
As observed by the Supreme Court in N.A.Chauhgdﬂs
case (Supra) " if the record is-adverse then

he cannot take shelter behind the executive
instructions and muét be chopped of as and when

he catches the eyes of the prescribed authority.®

Following—the katerdesisions—of the Supreme Gourt,”

" 4herefore, we find no infirmity in the proceedings

of the Review Gommittee when the competent authority
has held on the materiels before it that the

applicant was not fit to be continued in service,

keeping in mind. the later 5 years of his record

. of service and the principles laid down\by the

recent decisions of the Supreme Court referred to
aboﬁe. The exercise of the discretion by the
Government in this case, including not considering
his suitability for continuing him in the lbmer
post as contained in the instructions cannot be
considered t& fall in the categofy of arbitrary
exercise of power which calls for any interference

in the matter. Secondly, the applicant has himself

admitted in the Rejoinder that he had bzen
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communicated adverse remarks for the year 1974, i.e.

while he was in the lower post of Assistant Sub
Inspector. Although he might have got the promotion
to Sub Inspector in 1975, where the adverse remark

for 1974 might lowse: its sting)this is not a case

where it can be considered that in the lower post

his service record was good or excellant as contended
. /
by Shri Gupta. In the circumstances of the case
and taking into account his overall performance of |
and - |
service /record: for the last 5 years from 1983, the |

order of compulsory retirement is otherwise valid and -

is not liable to be set aside on this ground.

10. e . other objection taken by the applicant

is that the order of compulsory retiremenf has nét

been passed by the Appointing Agthori?y but hy: the higher
‘authority, namely, the ~dditional Commissioner of

Police. 3jynce the order has not been passed by an
authority inferior to the appointing authority, thers

is no question of delegation of power in this case.aspd . -the

case of Marathwada University w.5.B.R. Chavan (Supra)..

relied upon by the applicant is, therefore, distinguishable;
‘ Besi'cbs7'the order of compulsory retirement is neither a punidwent
order,nor ié - -there any mala fide exercise of the
and hence

power,/there is no infirmity in the same and his plea

/%;;«is, therefore, rejected.




26

.

11. In the facts and circumstences of the case,
we rejact the epplicent's centention that the order
Ae? coﬁpulsary retirement is atbitrary eor perverss
or against'the.rulés or instructiens in this c2se,
We find no gced ground t; interfere and the sppli-

catien is acecerdingly dismisséd. No order as to cests,

' | o —
u

|
|
(K, Muthukumer) - - (Smte Lakshmi Swaminathan)
Member (A) ' : Member (3J)




