CAT/Continued Sheet

——,

@ Page No. _ .;L

Date

Office Report

Orders _ A i A _

. Q 57 57/%

% A ). %~0g§ E//\ﬂ/‘/y“* demsvp
5@’#@ M. ok~

[?'7\ RL. Do df}"“"*‘z’fj
ﬁﬁ’/w%ﬁ"‘m

e by ekt oo
;%,g/ Comt ﬁﬁeﬂﬁ

Brok 44

el TP5 B

Se




/

£

2

Central Administrative Tribunal
frincipal Bench

]

Deds NO, 2451/89

A

New Delhi, this the 25th day of May,1995

Hon'ble Shri J.P. Sharma, Member (J)
Hon'ble 3hri B.K. Singh, Member (A)

Mrs. Usha Bhrallg

Magtron Gr. 11 .

Central Hospital - '

Northern Railway,

New Delhi, e e 00 o0 Appblicant

( By shri B.3.Charya, Advbcate)

Versus

Union of Indig through

1. The General Manager,
Northern Railway,
Baroda House,

Neys Delhi,

2. The Chief Hospital Superintendent
Central Hospital,
Northern Railway
Basant Lane,
New Delhi‘ oo ¢ ae ° 0 4q Responden'ts

( By Shri R.L.Dhawan, Advocate)

JUDSEAENT (. ORAL)

shri J.r.dharma, Menber (.J)

The applicant was serving as a Matron in the
Rallway Hospital, Ar*%order was issued asking her to
take over charge of ward Nos, 7 2 8 of .the‘hOspital aftter
relinguishing the chargeof ward nos, 4 & 6, from 3nt. E,

Herenge,Matron who was incharge of ward Nos, 7 & Se
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Since she h#& not taken over the charge of both the

wérd Nos, 7 & 8 and tdok charge of only ward No, 7

sO .a memo under SF=5 was 1ssued hovlding a departmeﬁ tal
. ~disciglinary enquiry g’nder rule 9 of the Railway

Ser'vant.s (Dislcipl.ine & Aopeal)'_ Rules, 1968, The charge

against the éPPlicanit has been that she refused to

» Obey the legal orders of the higher 'agﬁaqrity of
takfing over charge of ward No,8 from Smt. E.Herenge, -
Matron inspite of repéated\re.nin;‘ers. The applicant
‘;-L'asl. given due opportunity to reply to the asforesaid
mefﬁo of charge but she &id not file any reply, Dr, O.i—’.
Sharma wés appointed as"vgnquiry Officer who toodk th-e
statement of Mijtron Smt.E.Herenge and alsc examined
5| the applicant S.ﬁt. Ushe Bhalla and after perusal of
certain other dO_cumen‘ts, he submitted his report
d ated 26th Octolger, 1988 which is quoted belows

"The summary of the enquiry held against

Mrs. U.Bhalla, Matron, Gr.1l,Central Hospital
New Delhi, The witness examined,Mrs, H,Herenze
Matron Gr.II1 snd Mrs. F.L.Mehta,Mgtron Gr.I7,

Mrs. U.Bhalla, first mentionéd that she will
Produce a defence council which was not brought
at the enquiry and she represented the case
herself., As per records she was asked to take the
charge of ward 7 & 8 by transfer ing her from iard
- NO, 5 & 4 but she represented that since-the
wards 7 & 8 had the bed strength of 90 beds and
she was a chronic patient of Bronchial Asthma and
was suffering off and on and she can not take the
cherge of both the big wards. However,the adminis=
tration after consideringcher refresentation, has




ordered her to take charge of #ard No, 788,
In her defence statement, she has mentioned
thst the letter of 10.9.1987 was delivered
to her on 5,10,1987 but it wss proved that
these were two different letters which were
delivered to her on 10.9.1987 and 6,10, 1987
This has 3ls0 been proved that she took the
charge of #d, No, 7 only and has not taken
the charge of Ward No, 8 which was with
Mrs. Herinze%,

The disciplinary' authority on the basis of this
l‘ep:Ort agreed with the finding of the Enguiry Officer
held that she could not prove her illness by any
certificate which did not permit her to work in two.
wards.and, thefefore, Passed 3 punishment imposing
penalty of withhclding of increment permanently for
three years, This order was passed on 31lst October ,19830
The applicant super annuated on 31st August, 1991, The
learned counsel for the responden‘t; gave the statement
that this order has been carried out sc this is a
major penalty which effected the retirement benefits
of the applicants

The applicant aggrieved by this order filed an
appeal on 8.3.1989 to the G H.S., N.R.C.H., New Delhi
and the appellate authority passed the fall owing order
on the agppeal on 18, 4,1989:=

* NQRTHERN RAL LVAY,CENERAL HGOS:TTAL SN aDELHIL,
Noo W, Enq. 361/Uo Bh-alla dated 18, 4, .1.989

Sint. U'Bhalla,
Matron Gr,II ,NeR.,New Delhi,
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Subt= Appeal against W.l.FP.for three years
to Smt. UsBhallas

e %o

In reference tc your appeal dated 8,3.1989,
the Appellate Authority Ce.H.Hospital Superintendent
Nas passed .. the following ordersse

" T have gone into the depth of the
case and after applying my mind,
I concur with the penalty imposed
by disciplinary authority®

d /=
Sr, Divn,Medical Officer®

The applicant has filed 'th]i.s application 'for
quash ing of th‘e order of punishment in December, 1989
before her superannuation, The Tribunsl has considered
this OsA. earlier ard since the report of"the Enquiry
Officer was not supplied before passing the order of
'puni,shment the inpugned order was quashed by the
oxd ei dated 11, lio 1991, Union of India went in appeal
before the HOn.'ble Supreme Court of India and the
‘Hon'ble Supreme Court of India while disposing of the
civil appeal No, 384/84 remand ed thénatter to the
Tribunal to cOhéider the case on merit as the Hon'ble
SupPreme Cqut‘has already tsken 5 view in the case of
EeCel.L. V/s, B.Karnakaran reported in 1993 Volume 6, SC
Page 1 with the aforesasid direction issue@in the case of
Union of India V/s, Mohd, Ramzan reported in 1990( 1)

SCC page : . .
Pag 388 1is Prospective ipn oper ati on
®




Wle issued notice to the parties and Shri B.S,

Charya .appeared for the applicant and Shri R.L&a‘.n:;n
aPfeared for the respmdeﬁts. The reséOndents, in their
counter hagve taken the stand that the applicant has
disObéyed lawful orders cf the sup_er'iOrs in the

discharge ofher legitimate duties on the pretext of

her illnes% and, therefoare, minor penalty chargesheet

J‘\
s

was issued, The chargesheet issued earlier in 1.98'7
was not effective as it was not. signed by the competent
authority so second memo of chargeshee£ was iésued.
duly signed by the competent authoritys

The Enquiry Officer has given the finding that
the appii_éant has disobeyed the orders of superiorsg
and that is why the punishment was imposed which was
upheld by the appellate au'thor-ity_;

Thelearned counsel for the abPplicant has
assailed the finding of the Enguiry Officer firstly
on the ground that néwhere_ in the report of Enguiry
Officer Dr. QaP.Shama has given g3 fiﬁ:ling that the

apolicant has deliberately disobeyed the legitimate

orders of the superiors, He has only discussed certain

L




facts and subnitted the report, He has not stated

that the charge against the applicant has been established,
Though the coclusion froem the enqu iry file it appear§
that the agpplicant has given an explanation of nof
Obeying the orders which naturd ly leads to coh clusion
that the applicant had disobeyed the omders of

taking over the charge of both the wards No. 7 & 8 but
at the same tiie she has given certain explan;-xtion in
regard to her illness and that regarding not taking

over the charge of ward No, 8 & 7 consisting 0f90 beds
because Of Bronchiat Asthma for which she was earlier
h.Ospitalised in the same hospital for four months ahd - she
could not pull her weight and could not discharge the
duties efriciently to the welfare of the patient, This
explanation given by the applicant has neither been
considered by the Engdiry Officer nor by £he disciplinary
authority and what to say the appelllaste authority,

The procedure adopted by the Enjiiry Officer was
rash and has1.:y» inasnuch as a lady was asked to defend
herself and under the psrovisions the defence assistant
is prcvid"ed° (he defence assistant Shri Gupta refused

because 0f having mOre than 3 enquiry with him, The other

le.



- proposed defénce assistant was not agaillable being
out of s.ta'ticn and she was denied the opportun it& to
engage a defence Aassistantl»as is evident by the lOrder
d‘ayt‘ed 9th June, 1988, The thui‘-.ry Officér conducted
the el;lqijirfy on 23,6,1988 having held earlier on
.9/6/8'8 that th'e aPplicant should hesself conduct t‘he
c;age. We are éwaré of the fact that the simplicity
with .which even certain educated ladies may project
themselves cannot i~nspire the confidence and convince
the ‘authority'regarding their point, in -fhis case,

‘ she ha.s pPlainly and simply’ acce}pte@that she did ’not

take over the'charge of ward No./ 8 because Of gccute .

| heazlth and the disdiiplinary authority wants a medical
A4 |

~—

certificate in that regard of 3 Matron working in the
same hospital having been hospitalized for four months

in the same hospital and this couldhave been taken care

y)

f of py defence aé,sis;tant[’\as she helng prOvided once,
The procedure adopted by the Enquiry Officer is, therefore,
not ogly rash—and hasty against the.rules but viol gtes
theprinciple O.f natural justice, & person cann ot b;e
punished.w_ithdut affording an adequate, reasonable snd

sufficient Opportunj_ty\ even at -the COSt‘Of-adjOurnments

)& time and again,. .
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- The learned counsel shri R.LDhawan representing

‘n,e.' ok i

“~ the respondents has zed out an order passed on the repre-

sentation but that is of 1987 and that cannot be taken
for anyhelg in considering the order of the aPpellate
authority, Shri Dhawan has pointed out straneously -that

!

when the applicant has conceded to and szlmost implesded

“as guilty to the chagge, the procedure adoptedby the

Enguiry Officer in diving adequate opportunity for
engaging defence assistant cannot be said to be g violative
of principle of natural justicey This contention is totally

unacceptable and is without basis. when a request has been

Leoun

L made and had turned down in the order sheet of dated 9/6/88

A
no Otherexplc;gnati on can compensate the view taken by the
Enguiry Officer ag.ain'st the applicant. We find no justification
to afford the punishment imposedubm the applicant.s Sknce
there wtas sOne irregular/ities, we cOuld have remanied the

the matber, but the applicant has already super-snnuated

on 3lst October, 1991, Jfloux: yearsl are likely to be passed,

She tig al:ready s'aid: to be 3 patient ahd must be 1in advanced

‘F‘L - : !




Al

I

age both of illness as well zs the trestment of
the sanes No useful purpose will be served +to tax
her again against the enquiry initlated in the year 1987,
The application is, therefore, zllowedand the
impugned order of punishment ig quashed and set asides
The applicant shall be given the withheld increments
from the date these have been withheld and shall be
granted the increments as and when they fell due year-wise
and the pay shall be fixed on the date when she retired
i.e.on 31st August, 1991 taking into zccaunt thése Withe
held increments and re-deternine the PensiOnary benefits
and other betiremeat benefits on the last pay drawn
adding these witheld increnents ., The resfond ents are
divected to comply with the direction yiven in’ the julgement
within a period of four months from the date of Teceipt

0f the copy of this order/judgement. Cost on parties s

é\S\\,’v\c:w’

( BoK «SINGH) . ( JoP.SHARMA)
MBI BE.{ A) . MEM3ER (J)
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