
CENTRAL administrative TRIBUNAL
PRINCIPAL 8ENCH:l\lEU DELHI

• O.A. No.2411 of 1989

New Delhi, this the .^Cfy\-4iay of 1994.

HON'BLE SRI A.U, HARIQASAN. i^EPIBER .(3 UP ICIA L)

HON'BLE 3RI B.K. SINGH.- HEi^BER {AD|>W,)

Shri Harish Chand Gupta,
1/6477, Azad Gali No.1,
East Rqhtas Nagar,
(Near Balbir Nagar)
Shahdra,
DELHI - 110 032 Applicant

By Sri S.C, Gupta, Advocate,

l//s

Union of India,
Through Secretary, .
[Ministry of Finance,
Department of Revenue,
North Block, Central Secretariat,
New „Delhi-110 0C1

By Sri n.Fl, Sudan, Advocate

ORDER

Resp on dent

> .m "

HGN'BLE SRI A.\/. hARIQASAN. ,'̂ ErqBER (3)

Tha Presidential order dt,23-2-89 (Annexure-Y)

imposing on the applicant the penalty of dismissal

from service in exercise of the pouers ^rrrfl^on
vested in the President under Rule 29(1) (i) of the

C.C.S, (CCA). Rules revising the order dt§25-1-ig82

of the Disciplinary Authority viz. tha CollGctor of
eustoni.s and Central Excise, Neu Delhi dropping the
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disciplinary proceedings against the applicant

giving him the benefit of doubt is under challenge

in this application filed U/s 19 of the A.T, Act.

2. A short resume of the fact necessary for disposal

of this application can be stated thus. The applicant

3ri Harish Chand Gupta who joined service as Inspector

of Customs and Central Excise in the year 1975 ujas

posted as Air •Custom Officer at Delhi Airport in Danuary,

1979. The posts of Inspector of Customs and Central

Excise and Air CustomsCfficer are equivalent and

interchangeable. On the night of December 22/23, 1979,

the applicant uas posted in the Departure Hall in

Delhi Airport assigned the duty of clearing outgoing

passengers, checking of TBRE forms (Tourist Baggage

Re-export Forms) was part of his dut:i^s. The TBRE.

forms are given to incoming passengers on the basis

of their declaration that the particular item of

baggage K;;}they br ought uith them would be taken back

by them while leaving India after their visit. The

passenger is bound to take back such items of baggage

included in the TBRE form when they, leave the country.

In the Departure Hall the Air Customs Dfficsr has

to check ths TBRE forms and to ensure that the items

covered by the TBRE form is taken auiay by the passenger

back, While the applicant was thus performing his

duties, '^sJ^Air Customs Officer in the Departure Hall

on the night of 22/23rd December, 1979 he checked

the TBRE No. 15559, dt.25-g-79 of a passenger by name

Sohan Singh who was to leave by Air India flight

No.115.- The said TBRE showed-one Sanyo Radio-cum-

Recorder Sterio model valued at Rs.lBOO/-. The passenger
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produced the Sanyo Radio-cum-Recorder and the

applicant made an endorsement to that effect on

the TBRE, This endorsement on the TBRE was as

required under rules verified by the Air, Customs

Superintendent, Sri A.S. Ahluualia having satisfied

that the passenger had with him the "Recorder to be

taken back, Annexure-A is'a-copy of the TBRE in

question uith the|iBciorsement of the applicant and

the verification of the Air Customs i§,||p'erintendent.

After the TBRE was cleared by the applicant and

the Air Customs Superintendent, the passenger left

for boarding the aircraft through security. But,

houever, on the basis of an alleged anonymous tele

phone call received by Sri 3.5. Ranjhen, Asst. Collector

(Customs) that the passenger Sohan Singh j^jad left

behind the TBRE baggage item after its customs clea-

rance^ Sri Renjhen accompanied by Sri A.K, Wijhauan,

Air Customs Officer' came and enquired of Air Customs

Superintendent, A.S, Ahluualia as to who uere the

Air Customs Officers concerned uith the TBRE clearance.

Being informed that the Flight No.AI-115 had been

cleared by Sri Bhupender Singh and the applicant,

Sri Renjhen checked the documents on the counters

of both the Air Customs Officers. As the TBRE form

pertaining to the passenger Soilln Singh was available

at the counter of the applicant, "The Assistant

Collector, Sri Renjhan took the form, went, to the

security area along uith Sri Ahluualia and Nijhauan,

spotted the passenger Sohan Singh and brought him back

to the Departure Hall, Allegedly finding that the ^
' and

TBRE item had not actually been re-expor ted,/had

been passed on to the son of the passenger^,

'A
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Rs.1500/- From the passenger, Sri Renjhan instructed

Sri Ahluualia, Air Customs Superintendent to conduct

a preliminary enquiry and send his report. Sri A.S,

Ahluualia, the Air Customs Superintendent sent up

two reports on 23-12-1979 and 24-12-1979 stating

that on questioning the passenger Sohan Singh, it

uas disclosed that the applicant had for a consideration

of Rs.1500/- permitted Sohan Singh to pass on the

Sanyo Radio-cufii-fiecorder to his son, and that the

applicant had confessing his guilt, handed over a

sum of Rs.1500/- back to the passenger Sohan Singh.

The passenger, Sohan Singh uas not allouied to take

his flight Al-115 on 23-12-79. The authorities detai

ned his passport pending investigation. Statements

of Sohan Singh usre recorded on 23-12-79,?::^l-l2-79,

and on 21-1-80. In the meanwhile, a telegram dated

13-1-80 alleged to hav/e been sent by Sohan Singh

ujss receiysd in the office of the Additional Collector,

Customs uhich reads as follousS

" passport wrongly seized on 23rd December (,)

Statement extracted under threats Uisa expiring

Request immd. (.) Release of passport etc, "

Houauer, on the basis of the preliminary enquiry,

a charge sheet (Annexurs-B) uas issued to the applicant

on 14-1-00 alleging that the applicant had after

clearing the TBRE Noo15569 of Sri Sohan Singh shouing

that the Sanyo Radio-cum-Recorder Sterio model

N0.9994-K valued at Rs.1800/- had been reexported^
f or a

Allowed the passenger to retain in India considera

tion of Rs, 1500/- uhich resulted in loss to the Govern

ment exchequer. The applicant was, by order dt.
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17-1-80, directed, to file a written statement

of defencs before 19-1-90» By another order dt.

18-1-80 the applicant uas placed under suspension

and also uas directed to appear before the Assistant

Collector (Uigilancs) on 21-1-80, The applicant

raised Cat3 grievance against cutting short of the

time for submission his written statement of

defence uhils denying the charge against him, and

did not agree to appear before tne Assistant Collsctorj

because, according to him, after the charge sheet
i.could , ,be ....

has been issued to him he ^£:^not^required to be

present for a preliminary enquiry and uould be entitled

to face a regular departmental enquiry. Thereafter,
<

by order dt. 12-2-80 (Annexure-I). 'ihe charge sheet

dt.l4-1-8G uas cancelled and fresh charge sheet dt,

12-2-80 uas issued to the applicant directing him to

submit uithin 10 days his uritten statement of defence.

The article of charge read as follousi

" That Sri H.C. Gupta, Inspector of Customs

and Central Excise, uhile functioning as Air
Customs Officer at Delhi Airport during the

month of December, 1979 failed to maintain
absolute integrity, devotion to duty and

behaved in a manner uhich is unbecoming of

a Governmsnt servant in as much as that he

(Shri Gupta) olfsared a T.S,S,£, No,15569
dt,25-9-79 of Shri Sohan Singh, holder of
Indian Passport No,3-764758 on 23-12-79 by
AI flight No. 115 and shoued one Sanyo Radio/
Re cor der-cum - Stereo Model 9994-K valued

at fe, 1800/- to have been re-exported by

making an endorsement on the said T,B,R,E,
as such whereas the same uas alloued to be

retained in India by said Shri Gupta in

consideration of Rs, 1500/- uhich resulted in

a loss to the Government Exchequer,

,.5
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He, therefore, contravened the
provisions of Rule 3(l)(i),(ii) and (iii)
of, the C»C.S.. (Conduct) Rules, 1964, "

3^ In ths statement of impu'^tion annexed to tha.

Mernorandum of Charge; it uas allsgsd that on getting

an anonymous telephone call that passengsr, Sohan Singh

travelling by flight No.A 1-115 had left his TBRE goods

after the customs clearance, Assistant Collector

(Customs), Sri Renjhan accompanied by A.KjNijhauan

usnt to the Departure Ha 11^ that day after taking ths

TBRL from the counter of the applicant, went to ths

Security area along uiith Sri Ahluwalia and Nijhauan,

that they brought back Sri Sohan Singh uho on interro

gation had said that he left the "^^Ifo-cum- Taperecorder

with his son after it uas clsared by Sri Gupta in

conside,ration of fe. 1500/- and that the applicant had

confessed his guilt and handed over a sum of Rs, 15%/-

to the passenger Sohan Singh, The list of documents

by uhich the Article of Charge fragsd against the

applicant uas proposed to bs substantiate^ contained
a statement of Sohan Singh recorded on

23-12-79, Another statement of Sri Sohan Singh

recorded U/s 108 of Customs Act, 1962 on the sama

da^:^ (J^nother statement dt,27-12-79 of Sri Sohan Singh
recorded U/s 108 of the Customs Act, 1952, a^gQ^furfeher

statement of Sri Sohan Singh recorded on 21-1-80

among 13 documents. The list of witnesses fay whom

the Articles of Charge uas sought to be established

contained 9 names, but the name of Sri Sohan Singh,

the passenger uas not there. In the uritten state

ment of defence, submitted by the applicant, he had

denied his guilt and had also indicated that

..7
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Sri Ahluualia and he had jointly cleared the TBR.E

of the passenger, Sohan Singh, and as a complaint

uas allegedly received that the passenger had left

behind the TBRE item, Sri Ahluualia who had jointly

cleared the TBRE in question had ev/ery reason to

implicate the appli-ant so that he could be safe,

that in that circumstances it uas manifestly unjust

to direct Sri Ahluualia to conduct preliminary inves

tigation and that this passenger who appeared to have

committed an offence under the Customs Act has put
that

the blame on the applicant and/the entire investi

gation has been conducted at a tangen;^ making him

a scapegoat^i"^^^ has denied to have received fe,1500/-
from Sohan Singh and denied the allegation that h©

returned the money to him and pleaded innoc8n&§,

4, As the applicant denied the charge an enquiry

uas ordered. Sri Phool Chand, Asst, Collector Central

Excise uas appointed Inquiring Authority and Sri S.K,

Sharma, Air Customs Superintendent, Delhi Airport

uas appointed Presenting Officer. The applicant

participated in the inquiry. his letter dated

2<i-6-ao to the Inquiring Authority, the applicant

sought recovery and production of 21 documents uhiph

included a copy of the anonymous telsphone message,
and

statement of Sri A.K, Nijhavat, /statements of other

uitnesses. The Inquiring Authority allou)|§gthis

request and by his order dt,24»6-8C requested the

Additional Collector of Customs, Paiem Airport and

Asst. Collector (Hqrs. ) , Centra l Excise Collectora te,

New Delhi for recovery and production of documents

other than the item No.13j if available. Houevety

only tuo documents, 0?i?ahifest of the flight,
y

second Duty Roster alonfi uere mads available. The

other items uere not made available on the ground

that many of them uere not relevant and some uere

..S
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priuilege ones. The appMcant on 24-7-60, by his

letter (Annexure-£) stated that the stand taken by

the Asst. Collector was against the rules and proce-
as

dure, that/the order for recovery and production yas

made by the InquiringSf^uthority, sigjehe did not fesl

any doubt about tha relevance of the documsn ts ^<0^3

it uas not for the Asst. Collector to determine what

document uould be relevant for the applicant to make

his defence and further request^d:^ ^ the documents
'.jS; c.-.

maipbe made available to him to enable him to make

a proper defence. Houever/ these documents uiere not

given to him. After completion of the inquiry, the

Inquiring Authority in his report dt,21-7-87 after

discussion of the evidence recorded by him, felt that

as Sri Sohan Singh, the passenger the principal .

witness in the case, had not been examined and as

the te3timon®s of the other witnesses %cepting

Sri Ahluualia were solely basing on

could not be given any credence, and the Ahlu-

ualia«s testimony has not been corraborated^ ^ is
ir ^icase in which the benefit of doubt should be

given to the applicant, as the procedure laid down

in the evidence for taking evidence had not been

strictly followed,

5, The Disciplinary Authority, the Collector of

Customs by his order dt.25-1-82 (Annoxure-S)

with the finding of the Inquiring Authority held the

charge agaiiist the applicant not proved beyond doubt

and dropped the proceedings against the applicant

giving him the benefit of dcubt. Plore than two

years thereafter, the applicant received a letter

..9
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dt,29-3-64 enclosing a copy of the Memo, of Ministry

of Finance case Na,C-1l015/3/B3-Adv/« dt,16-3-84, The

Memo, dt,16-3-64, a copy of uhich is available at

page 21D of the paper bookj stated that the. President

had after going through the records of the disci

plinary case against the applicant decided to revise

the decision of the Disciplinary Authority dt,25-1-82

to drop the proceedings in exercise of the powers

conferred on him under Rule 29(l)(i) of CCS (CCA)

Rules, 1965, as apart f r en the vital circumstantial

evidence available on record which had been overlooked
went

by the Inquiry Officer the following points^!;? a long

way to establish the charge against the applicant,

(i) Sri Rsnjhan, the Asst. Collector

got an information and it was indicated

that'̂ ^lpe'ii^eSeslanWi^ Recdrded had
been given with the complicity of the Customs
^ - 1
Officer (Sri H.C. Gupta).

(ii) The oral admittance of guiTt by

Sri Gupta before the Superintendent, Sri

Ahluualisj as recorded by him in his report

dt,23-12-79 put up to Assistant Collector,

and also again brought out clearly by

Sri Ahluualia during oral enquiry,

(i'ii) Apparent refusal of Sri Gupta to give

a statement on the night of 23-12-79 when

approached by Sri Ahluualia, as per orders
/

of the Asst. Collector (recorded in his

report by Sri Ahluualia on the same day i,e,

23-12-79),

,.10
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(iv) Follouing part qf the statement of

Asst. Collector, Shri Ranjhanj, during oral

enquir ys-

"Sri H,C, Gupta did meet me before

I left at the close of the shift at about

8,15 A.M. I do not remember exactly uhat

Shri Gupta may have uttered before me but

Sri Gupta had pleaded guilty and had requ

ested me to pardon him,

Sri Gupta had admitted the mistake/
lapse on his part, as envisaged by Shri

Ahluualia in hie report, "

(v) The statement of Sri Nijhavanj Inspector

during oral enquiry indicating that uhen he

came back to Departure Hall^ he learnt that

.the pax had paid some money around Rs, 1500/"

or so to Shri Gupta at the time of clearance

and the pax said in his presence that he has

paid Rs,1500/« to Shri Gupta. Sri Nijhauan

states that Sri Gupta did hot confess having

accepted the amount to Shri Ahluualia in

his presence nor in his presence the amount

uas returned by Sri Gupta. He has, however,

indicated that he learnt from Sohan Singh

(pax) that he had got his money back,

(vi) The statement of Sri Gurcharan Singh

durin,g oral enquiry on 23-2-62 to the effect

that the statement dt,23-12-79 was made

Voluntarily by Sri Sohan Singh (Pax) ih his

presence in ansuer to the queried by Customs

Officers and nobody was harsh to Sri Sohan

Singh,

..11
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(vii) The consistency in the statement of

Sri Sohan Singh about the reasons for leaving

the Sanyo Recorder on payment of money to

Sri Gupta and its return subsequently, "

and that considering the above and having regard to

theSsH^lffB-criteria of op o,yaSB&nce of probability"

applicable to the disciplinary proceedings, the charge

of failure to maintain absolute integrity, devotion

to duty and behaviour £h unbeccwing of a government

servant had been tablished and that having

regard to the gravity of the proved charge, the

President had *pr ovisionaHy csme tc the concJusion

that Sri H.C.Gupta having not a fit person to retain ,
in government service,

be dismissed from service and directing the

applicant to shou cause against the proposed action

within one mcnth from the date of receipt of this

communica tiotn,

6, In reply to the above communication, the

applicant on 12-4~82 submitted an explanation to the

President in uhich he contended that after such an

inordinate delay, a revision invoking the powers under

rule 29(l)(i) of the CCS(CCA) Rules could not have

been resorted to, that there was no reason for revie

wing the order and also requested that the materials

which ware over-looked by the Disciplinary Authority mi-

cgifjpbe made knew to him so that he could make the

effect of the representation. Thereafter on 13-7-84

(Annexure-X) the applicant made a detailed repre

sentation to the President explaining as

how he was denied a reasonable opportunity to

..12
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defend his case in not making available to him

the additional documents which he uanted for cross-

examination and the witnesses examined in support

of the charge, as 'to hoy the case uas one of nil

evidence and uhy an order against him should not be

passed. Though this representation uas made by him
on 13-7-84, the Presidential order dismissing him from
service uas issued only on 23-2-89 in which it uas

stated ttoat after careful consideratipn of various

submissions made by Shri Gupta and taking into view

the various aspects of the case the President had

accepted the finding and advise of the U.P.S.C.

a copy of which was enclosed and considered that

for the proved charges penalty of dismissal from

service should be imposed on the applicant and

therefore it was ordered accordingly. This order

is under challenge in this application.'

7, The applicant has alleged in ttie applica

tion that the enquiry was held in violation of prin

ciples of natural justice as copies of the docu

ments sought by him for making a proper defence

uas not supplied to him, tfeat even the preliminary

enquiry was held by a person who was interested in

the matter,that the finding t63:t the applicant is

guilty is perverse and not warranted by the evid

ence on record, that he had been prejudiced in as much

as the principal witness has not been offered for

examination,- that a grave error of law was commi

tted in replyi^n on tfee statement of Sri 5ohan

Singh alleged to have been recorded behind the back

of the applicant under threat and coersion,3nd that

..13
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the inordinats delay in revising the order of the
%pe

Disciplinary Authority and imposing^enalty of
disiiiissal from service is manifestly unjust, and

that for all these reasons the impugned order is

liable to be set aside.

The respondents in their reply statement

have raised preliminary Objections that the appli

cation is" barred u/ss 20 and 21 of the A.T.Act,

and that the applicant is debarred by doctrine of

estoppel from challenging the impugned order under

Rula 115 of the Indian Evidence Apt as he had parti

cipated in the.enquiry without raising ^ny objection.
On merits thsy contend that the President,h:as on a

scrutiny of the proceedings of the enquiry being

satisfied that the decision of the Disciplinary

Authority to drop the proceedings giving the appli

cant benefit of doubt was not correct, decided to

revise the order exercising the pouiers under Rule 29(l)(i)

of the C.C^5. (CCA) Rulss^ after considering

the representation submitted by the applicant and

the advise of the U.P.S.C. decided that the applicant

is guilty of misconduct and to auard him the punish

ment of dismissal from service, on the basis of

cogent and convincing evidence and that therefore

the applicant is not entitled to the relief as prayed

for. They f'urther contended that the enquiry

uas held in conformity with the principles of

natural justice and t%Q allegation to the contrary

is not correct.

9, Ue havs considered in detail the facts and

circumstances brought out in the pleadings and

..14
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ddS'iamB'blirs^ on record and have heard at length the
f s " . ^ •,

arguments of Sri S.C.Gupta, learned counsel for

the applicant and of Sri Pl.M, Sudan, learned counsel

for the respondents. Though ssusral grounds have

been raised in the application, the learned counsel

for the applicant stressed the fpllou/ing points in

his arguments;

(a) As the applicant ubs not given the

additional documents uhich he requested for for the

purpose of effectively cross examining the witnesses

uho|̂ were examined in support of the charge and as

the principal witness was n.ot offered for examina

tion, the enquiry has been held in gross violation of

principles of natural justice enshrined in Art,311(2)

of the Constitution, and therefore the entire disci

plinary proceedings and the consequehtiai ord^r

thereof are vitiated,

(b) The -impugned order of the President

imposing on the applicant the penalty of removal

from service is based on the finding that hs u/as

guilty of misconduct with he was charge-sheeted

without the^ being any legally acceptable evidencsit

to reach such a conclusion and therefore the ^

..15

being perverse, the impugned order is liable to be

struck off.

(c) The impugned order of the President

dt,23-2-89 (Annexure-Y) is vitiated for non-applica

tion of mind and the order being criptic and non-

spsaking,

(d) As the Disciplinary Aurhority had,
by his order dt,25-1-82 passed a final order in the
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disciplinary procaedings against the applicant

dropping the charges against him finding that

the ^evidence of the enquiry did not establish

guilt, . action taken by the. President under

Rule 29(1 )(i) of the C.C,S.(CCA) Rulas more than

two years thereafter and the impugned order dismi-
/

ssing the applicant from service passed seven years

after the order of the Disciplinary Authority is

liable to be struck down solely on the ground of

unreasonable delay,

10. Ue shall consider these points one by one.

Though a charge sheet dt,14-1—f980 uas first issued

to the applicant, by order, d1.12-2-80 the charge

sheet uas dropped and a fresh sheet of the

same date uas issued, Annexure-3 to the flemo. of

Charges issued on 12-2-60 contained . the list of

documents and Annexure-4 thereto contained tha

list of witnesses proposed to be examined in support

of the charge. The statements of- S/Sri S.S.Ranjhan,

A. K.Nijhauan, R.D.Hathurj ^gg^ingh etc. recorded

at the . pre liminar y enquiry, uas considered by the

applicant as necessary for the purpose of making

a proper defence by cross examining these uitnesses

at the enquiry. He also felt that certain documents

such as a copy of the telephonic message received

by Sri S. S-.Ran j hen, panchanama for the search of

baggage of Sri Sohan Singh, seiz.^ememo of the

passport of Sri Sohan Singh, seized I*lemo. of

Rf. 1,5 00/~ alleged to fcaue been given back to

Sri Sohan Singh, order of Asst. Collector (l/ig.)

directing him to appear before him on 21-1-60,
appears to

notification under which order rvLhave been given to

..16
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Asst. Collector (Uig.) U/s 108 of tha Customs Act

and the passenger manifest of Air India flight No,Al-115

dt.23-12-79 were also considered necessary by him. The

applicant thsrefore submitted a requisition before the

Inquiring Authority on 24-6-80 (Anne>cure-M) requiring

discovery and production of certain documents and state

ments listed 1 to 21. The Inquiry Authority had aUcued

this request and required the concerned official to'

cause the production of the documents, other than item

No,13 which ifci? the notification, but from the proceed^

ings of the enquiry it is seen that apart from the

manifest of flight and Duty Roster, other docunients

and statements of witnesses were not given to the appli

cant. It is seen that the applicant had been going on

making representations to the Inquiring Authority as uell

as to the Disciplinary Authority requesting them to

make available to him these statements and documents

so that he could make an effective defence by cross

examining the witnesses concerned with reference to

the statements and documents, and that most of these

documents were not made available to th% applicant

and the Asst. Collector (Uig.) taking a view that

those documents were not relevant. The grievance of

the applicant that he has not been C3able to maks

proper defence arises, on account of the non-supply of

these documents to him. The Inquiring Authority had

on the request of the applicant felt that it-was nece

ssary to supply to the applicant the statements and

documents requested for by him and called upon the

respective officers to produce the documents •and state

ments, but the direction of the Inquiring Authority

was not complied with.

' ..17
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11, The learned counsel For the applicant

argued that it is for the person who is facing the

charge to determination of the documents would be

; relevant to him to make a defence subject to the

discretion of the Inquiry Authority to have a decision

regarding their relev/ance and it is not for the depart

ment to deny the applicant the use of the documents

and statements, stating, that they were not relevant.

Wone of these documents, learned counsel argues, can •

be, said to be privileged ones and therefore the refusal

on the part of the departmertt to make available to

the applicant the mstarials which he badly needed

for making a proper defence at the enquiry amounted to

denial of reasonable opportunity to defend and viola

tion of the principles of natural justice^ argued the

ccunselo

12, Annexure-2 attached to the Reply Statement

is the reply to the Inquiry Authority by the Assistant

Collector (Wigilance) in reply to the requisition for

production of documents which reads as follousJ

" . The position regarding documents mentioned in
the annexure to your letter undsr reference is

explained bslou in seriatim?

SI,Mo, Document Position

C 1 Order' of HAC .to A.C. (Vig) Hqrs. Asst. Collector's
directing 3h.H.C.Gupta letter directing
to appear before him on Sh, H, C, Gup ta, Inspector^
21-1-80 to appear before A,C.(l/ig

on 21-1-80 is already
with the Charged Officer,

2 Statement of S,h.R.f^athur No statement of
Sh.R.D.l^athur was
recorded.

..18



Contd. from prepaqe

31.No.

3.

4.

5.

6.

7,

Document

Statement of Shri Bhak-
tauar Singh

Notification under
uhich powers have
been giv/en to
A.C, ffiQilance
U/s 108.

Order of the Addl,
Collector Custcros
taken in the csss
ref;^!^ it to the
Collector

Position

No statement of
Shri Bhaktauar Singh
u3s, recorded.

No summons under Sec«
108 were issued by A.C,

. (yiQ. }

Not rel^anf^under
rules. Hqrs. Asst.
Collector is the
Competent disciplinary
Authority in respect of
the Charged Officer.

As aboveOrder of the Collector
in the case for issue
of charge sheet.

The r,eport of A.C.,(Vig.) Cannot be furnished,
being a privileged
document.

Regarding items No,5 and 6 it has been mentioned

that they are not relevant under rules as Assistant

Collector is competent disciplinary authority in respect

of the Charged Officer, Once the Inquiry Authority

has considered the documents relevant, it is not

proper for the department to withhold his documents

saying that they are not relevant. It is for the
s

officer facing the charge to decide uhat documsnt

uould be relevant for the purpose of his defence

and his opponent cannot dictate which document should

be reliad on for the purpose is defence.

The Inquiry Authority has houever got the discration

to decide the question of relevance of a documsnt

a decision has been y the Inqui-
'7/ o

ring Authority that these dccumsnts are relevant

the department has no right withholding them on
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the ground they are irrsleuant. Further ^

the report of the Asst* Collsctor (Uigilanca) in

regard to the preliininary enquiry cannot bs congi-

dared to ba a privileged documsnts bec^-use in what

way the privilege is claimed is not mentioned in

the Isttar. Further^ it is not the uay in which

privilege has to be claimeds Statement of Sri A.K,

Nijhavan has been relied on' in the imputation oT mis

conduct against the applicanta It was necessary

in the interest of justice to have made available

to the applicant the statemsnt of Sri Nijhavap and

ication ,f or not supplying it to

hiin» In Stats of I'ladhya Pradesh U/s Chintarnan

Sadashiua Uaishampayan reported in ths AIR igsi 3C

1S23j uhare a relevan t uas not made aualiable

to the employaa facing a departmental proceadingsj

-I'he •con tpntion of ths department that ths Enquiry

Authority has in his discretion decided not to

supply the file to the Charged Officer uias rejected
therein

by ths Suprems Court, The resp ondsnts/re lisd

upon the decision of patna High Court in Or, Tri-

bhuuan Wath y/s State of Bihar AIR 19 50 patna 11&

in which a public officer yen ted to have a copy of
\

the r epor t mada by the anti-corruption department
• • I

as a result of a confidential enquiry mads against

hiffia The High Court held tha t .ifajjJ^r s to supply

O said docurnsnt did not constitute serious

infiriTiity in the enquiry as the report was not

relied on at the enquiry against ths petitioner^-

Ba-as-d^on leaking support from the aboue decision^
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the appellBnt urged before the Hon'ble Supreme

Court that the decision not tc supply the report

did not vitiate the procsadings. Rojscting ths

above contentions the Hon'bls Suprema Court obssrysd

as fcHousI

I

" In our opinion, this decision cannot

assist the appellant's cass because, as we
haye already pointed out, tha documants unich
the respondsnt uant^d in the presant case
uQce relev/ant and uould have bean of inu-^luabls
assistance to him in making his dsfenca and cross^

examining ths uitnessas uho gaufc evidence

against him. It cannot be denied that when
an order of dissiiissal passed against a-

public ssruant is challsngsd by hiin by a
petition filed in the High Court under
Art,226 it is for the High Court to consider
whether the constitutional requirefnents

of Art. 311(2) haus been satisfied or not.

In such a case it would bs idls to contond

that the infirmitias.:/on uhicn the public

officer xelies flow from the exercise of

discretion uestad in the enquiry officer.

The enquiry officer may have acted bona fide

but that does not mean that the discre

tionary orders passed by him are final and

conclusive, Ujn.snsver it is urged before

the High Court that as a result of such

orders the public officer has besn deprived
of a reasonable opportunity it uould be

open to the High Court to examine the
matter and decide whether the requirements

of Art. 311(2). have bean satisfied or not.

In such matters it is difficult and expedient

tc lay down any general rulesj whether or

not ths officer in question has had .a reaso

nable opportunity must altjays depend on

the facts in each case. The only general

.,21
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statamenb that can bs safely made in this
connection is that the departmental enqui-

r is s should obssrvs rulss cf natural justxcs

and that if thsy are fairly and properly
conductsd the decisions reached by the

enquiry officers on ths merits are not open
to be challenged on the ground that the
procedure folloyad was not exactly in accor-
dancs with that which is observed in. Courts

of Lew, As Uankatarama Aiyar, 3, has obsarv/sd
in UOI u. T.R.l/arma, 1958 SCR 499 at p,3Q7J(S)
air 1957 SC 882 at p,8B5) "stating it broadly
and uithout intending it to be exhaustive
it (nay be observed that rules of natural
j'jstica require that a party should haye
ths opportunity of adducing all rsleuant
evidenca on uhich he relies^ that ths evidencs

on which he relies, that the evidence of the
opponent should be taken in his presencs^
and that he should bs given the opportunity
of cr oss-sxamining the yitnesses examined

by that party,, and that no mats rial3 should
be relied on against him without his being
given an oppor tunity of explaining them".
It is hardly necsssary to emphasise that
the right to cross-examine the witnesses

who give evidenceo, against him is a very

valuable rights and if it appears that
effective exercise of this right has been

prevented by the enquiry officer by not

giving to the officer relevant documents

to uhich he is'entitlsd, that inevitably

uould bs ••vfchat the enquiry had not been

held in accordance with rules of natural

justice 9"

•|;5„ In this case before us as s^i^^ted supra, the

Enquiry Author ity having satisfied about the re Is-

vance of the document required to be produced

to enable the applicant to maks a proper defence,

the action of the respondents in not producing them

..22
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^ has resulted in denial of reasonable opportunity
to the applicant to make a proper defence. For the

1

above said reason ue are convinced that there is

considerable force in the argument of the .learned

counsel for the applicant tteat the enquiry is vitia

ted for non-observanes of principles of natural
\

justice,

14» Ue shall nou take up the case of the appli-

cant that the finding arrived at by the President

that the applicant is guilty of the charge is not

based on any legal evidence and is perverssd for

that reason. The gravemen of the charge against

the applicant is that he received a sum of Rs.150a/»
^ . from Sri 3ohsn Singh as illegal gratification and

has in consideration thereof allowed Sri Sohan Singh

to leave back the Sanyo Radio-cuiii-fape r ecor der,

after clearing the TBR£. So, the impGrtar>t fact

• • to be established is that the applicant has received

a SL® of fe.1500/- frM Sri Sohan Singh and that he
had perriittad Sri Sohan Singh to leaua back tha TERE
item. In this regard ths euidence of Sohan Singh
is highly material. fls many as four statsmanis
or Sri Sohan Singh ha«s been recordad at the
fact finding enquiry, and all of them have been
listed as docuniBR'ts by uhich the charge a ga'Jrss t

the applicant uas sought to be established. In the

notice issued by the President on 16-3=64 in exercise

of the pouar%, confer red on him under Rula 2g(i)(i)

of the C.C.S. (C.C»A.) Rules the President had

placed reliance on " the consistency in the

statements of Sri Sohan Singh, about the reasons

for leaving the Sanyo Recorder on payment of money

to Shri Gupta and its return subse quen tlye"

V



-22-

It was also mentioned in that notice that

Sri Gurucharan Singh, during oral enquiry

on 23-2-B2 has stated that Sri Sohan Singh

had given the statement voluntarily in his

presence in answer to the queries made by the

Customs Officer, Since Sri Sohan Singh was not

d for cross examination no reliance Could

hav/e been placed on the statements alleged to

have been recorded from Sohan Singh behind the

back of the applicant. The Calcutta High Court

has in Amu.fya Ratan U/s Oy.Chief Mechanical Engineer,

Eastern Railway ahd Ors reported in AIR 1964

Calcutta 40 observed as follous#

" Thus, the evidence given by the witnesses
during the fact-finding enquiry has been

liberally relied upon, without producing

them at the enquiry proper, so that their

evidence would be on record, and the

petitioner, would not (?) get an oppor
tunity to cross-examine them. Briefly

put, the respondents were not entitled

to rely on evidence which had been given

at the- fact-finding stage^ without

producing those witnesses at the enquiry

proper. In effect, the petitioner is

justified in saying that the proceedings

were conducted in a manner as if at thu

enquiry proper, the onus was on the

petitioner to establish his innocence.

This is not the position in law, and

the departmental enquiry has been con

ducted in a manner contrary to law,

Ue are in respectful agreement with the view taken

by the Calcutta High Court.
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15. In n/s Bareily Electricity Supply Co.Ltd,

\j/s The Workmen & Ors, AIR 1972 SC 330p the Hon<ble

Supreme Court has observed as follouss

"The application of principle of natural

justice does not imply that uhat is not

evidence can be acjbed upon. On the other

hand what it means is to establish a con

tested fact which are not spoken to by

persons who are competent tp speak sbouf
them and are subjected to cross-examination

by the party against uhom they are sought

to be used, "

The above observation of the Hon'ble Supreme

Court is: authority for the position that no

statement recorded behind the back of an employee

facing a charge can be used against hira unless the

maker of the statement has been offered for cross

examination for testing the verocity of the state

ment. In this case, the decision has been taken

heavily relying on the statement of' Sri Sohan Singh

without offering the applicant an opportunity to

cross-examining the witnesses. It is not the case

B where Sri Sohan Singh could not made a\/ailable

for examination. The very fact that while the

statements alleged to have been made by Sohan Singh

have been listed as documents cn which reliance was

placed for establishing the charge against the

applicant, Sri Sohan Singh has been conspicuously

omitted from the list of witnesses for proving the

charge against him. Even in tlie opinion and advise

given by the UPSC ing which the President

..25
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had found the applicant guilty of the charge.

Considerable reliance has been placed on the

statement alleged to faaue been given by Sohan Singh,

The following part of the Commission's advise can

be profitably extracted,

"The Commission finds that the evidence of
r

Sri Sohan Singh is in the form of four

statements, Tuo of these statementa,were

recorded on 23-12-79, one uas recorded on

27-12-79 and the last one on 21-1-60, The

officers of the customs department, the

statement recorded on the day of the incident

(23-12-79) U/s 108 of the Customs Act had

also been attested by independent uitnesses,

Sri Gupta has not put forward any convincing

reason as to why any of the persons before

whom the statements were given should have

been prejudiced against him. The Commission

also observe that it is also not true that

he had not been confronted uith Sri Sohan

Singh. In fact the very first Kp report

of Sri Ahluualia dt.23-12-79 states that

Sri Gupta uas confronted uith Sri Sohan

Singh in his (Sri Ahluualia* s) presence that

the passenger reinterated that he had

earlier stated in writing and that the

Customs Officer (Sri Gupta) except for

feeling sorry could not say a word and

returned the amount of fe.lSOO/- to Sri Sohan

Singh, The version of Sri Ahluualia is

corroborated by the tuo statements given by

Sri Sohan Singh on tbe same day, Sri Sohan
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Singh clearly mentioned that the amount of

te, 1500/- given by him to. Sri Gupta was returned

to him by Sri Gupta in the presence of the

Customs Officer-(Sri Ahluualia), In the cir

cumstances, the Commission are of the view

that it cannot be held that the statements

given by Sri Sohan Singh in his oun hand

before responsible officers and independent-

MtR witnesses have no evidentiary value what

soever,"

This opinion and advise of the UPSC is against the

dictum of the ruling of the Hon'ble Supreme Court

in UOI M/s T.R.Uarma AIR igS? SC 862 which reads

as follousS

" Stating it broadly and without intending

Jto be exhaustive it may be observed that

Rules of Natural Justice require that a

party should have the opportunity of adducing

all relevant evidence on which he relies,

that the evidence of his apponent should be

taken in his presence, and the he should

be given the opportunity of, or oss-examining

the witnesses examined by that party, and

that no material should be relied on against

him without his being given an opportunity

of explaining them".

It is pertiga^v to mention that a telegram was

admittedly received in the office of the respon

dents on 14-1-BO in which Sri Sohan Singh has

..27



-27- ^

complained about the illegal detention of his

passport and exertion of statements against his

uill. The case of the applicant is that the alleged

statements of Sri Sohan Singh hav/e been recorded

under threat and coersion and the respondents have

purpossfully kept. Sri Sohan Singh auay from the

Witness Box as otherwise the whole edifice of the

prosecution case against him uould tumble down as

back of cards. If Sri Sohan Singh if examined

disouned the statements ue are of the opinion that

there is considerable force in-this arguement. Non-

examination of Sri Sohan Singh,the principal witness

in this case is fatal to the case against the

applicant. It should be noted that though there is
an allegation in the charge siieet that the applicant

had recBiv/ed a sum of fe, 150D/~-fr om Sri Sohan Singh

and that this money was returned to him, it is

curious to say that the money was net seized,

15, The TBRE uas cleared by the applicant and

Sri Ahluualia. If the item covered by the TBRE

was later found to hawe been detained without being

reexported the blame may fall either on Ahluwalia

or cn the applicant because both are responsible for '
clearance. Under these circumstances it was absolutely

unsafe to have entrusted the task of conducting the
preliminary investigation with Ahluwalia without
being sure that the hands of Sri Ahluwalia were clean.

The suggestions of the applicant that Ahluwalia had
made use of the opportunity to turn the table

against the applicant and to implicate him cannot
be brushed aside as far fetched. Therefore, the
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tBstimony of the Ahluu/alia cannot be accepted

uithout corroboration because 'his tsstimony has

to be weighed uith great caution, l/ieued in this

respect, ue are of the considered v/ieu tjjiat

there is absolutely no reliable material on uhich

the guilt of the applicant can be said to hav/a

been established. The Inquiry Authority has

examined the evidence agailabla on record and

fijias finding the inf<irmity in the evidence held rightj^y

that the guilt of the applicant has not been esta

blished ,though he has mentioned that the applicant

had to be given the benefit of doabt,- According

to us it is not the case-uhere the benefit of

doubt has to be invoked, but it is the case uhere

there is total lack of legally dependable evidence

to bring home the guilty of the applicant. Though

it is uliiasettled that the degree of proof

required in the departmental proceedings is not
I

the same as that required in a criminal cas^
It is also well settled that suspicion however

strong, cannot be substituted for legal proof

even in a departmental proceedings. Under these

circumstances, on a careful apprisal of the.

facts and circumstances brought out. from the plea

dings and the various documents on record, we

are of the considered view that the finding

of ths applicant is guilty is based on no evidence
is ' •

at all and/.therefore perversive,

16, The next argument of the learned counsel

for the ajDplicant is that the order of the President

cancelling the order of the Disciplinary Authority
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dropping the proceedings and imposing on the

applicant the penalty of dismissal is non-speaking

and crylptic* In the final order dt,23-2—89 (Anne-
xure-Y) after discussing the circumstances under

uhich a notice uas issued to the applicant under

Rule 29(1 )(i) of the CC3 (CCA) Rules, ft has been

stated in the concluding paragraph as follows:

" After careful consideration of various

submissions made by Sri Gupta and taking

into uieu the various aspects of the case,

the President had accepted, the findings

and advice of the Commission as contained

in their abovesaid letter. The President,

therefore, consider® that for the proved

charge, the penalty of 'dismissal from

service' should be imposed upon Sri Gupta

and has ordered accordingly, "

The learned counsel for the applicant in^/ited

our attention to the GOI Instructions l\!o,(l) belou

Rule 15 of the C.C.S, (CCA) Rules contained in

Suamy*s Compilation of CCS (CCA) Rules, 19th Edition

at pages 69 and 70 which is extracted belouJ

(1) Self-contained, speaking and reasoned

order to be passed and to issue over sig

nature of prescribed disciplinarv/apDellate/

revieuing authority.

As is uell known and settled by courts,
disciplinary proceedings, against employees

conducted under the provisions of CCS(C'CA)

Rules, 1965,-.or under any other correspon

ding rules, are quasi-judicial in nature

and such, it is ecessary that orders in~

such proceedings are issued only by the
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competent authorities uho have been specified
as disciplinary appellate/revieuing authorities
under relev/ant rules and the orders issued by

such authorities should have the attributes of .

a judicial order. The Supreme Court, in t|?e

case of Mahavir Prasad u. State of UP (AIR 1970

SC 1302) observed that recording of reasons

in support of a decision by a quasi-judicial

authority is obligatory as it ensures that

the decision is reached according to lau and

is not a result of caprics, whim or fancy or

reached on ground of policy or expediency.

The necessity to record reasons is greater

if the order is sijbject to appeal,

2, Houever, instances have come to the

notice of this Department uhere the final

orders passed by the competent disciplinary/
appellate authorities do not contain the

r'easons on the basis uhereof the decisions

communicated by that order yere reached.

Since such orders may not, conform to legal

requirements, they may be liable to be held

invalid, if challenged in a Court of Lau,

It is, therefore, impressed upon all concerned

that the authorities exercising disciplinary

powers should issue self-contained, speaking

and reasoned orders conforming to the aforesaid

legal requirements,

3. Instances have also come to notice uhere,

though the decisions in disciplinary/appellate

cases uere taken by the competent disciplinary/

appellate authorities in the files, the final

orders uere not issued by that authority but

only by a lower authority. As mentioned above,
the disciplinary/appellate/revieuing authori- '

ties exercise quasi judicial powers and as such

they cannot delegate their powers to their

subordinates. It is, therefore, essential that
the decision taken by such authorities are

communicated by the competent authority

under their own signatures, and the order

as issued should cl^ply with the legal require
ments as indicated in the preceding paragraphs.
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It is only in those cases where the

President is the prescribed disciplinary/

appe 11ate/rev/ieuing authority and where the
Minister concerned has considered the case

and giv/en his orders that an order may be

authenticated by an officer, who has been

authorised to authenticate orders in the

name of the president,

WHA, DP & AR. OPJ No, 134/1/81-aVD I,
dated the 13th 3uly, 1981. )

In spite of the above instructions it

has come to notice that speaking orders are

not\issued while passing final orders in disci

plinary cases. Ithks been essential legal

requirement that, in the'case of decisions

by quasi judicial authorities, the rsasons

should be recorded in support thereof. As

orders passed by the disciplinary authorities

are in exercise of qUasi-judicial powers,

it is necessary that self-contained, speaking

and reasoned orders should be issued while

* passing final orders in disciplinary cases,

(G.I., Dept. of'P&T, on. No, 134/12/85-A I/O I,
dated 5th November, 1985. )

Shri Gupta argued that the application of mind

according to the GOI Instruction should be by the

competent rev/ieuing authority. From the order (Anne-

xure-Y) no such independent application of mind of

the President is seen. The learned counsel for the

respondents however brought to our notice 0^ the fact

that in the presidential order it has been stated

that the President had agreed with the finding and
i-ii-s cx

adv/ie8|given by the UPSE has been accepted by the
r. • —

President and that it has also been mentioned a copy
/I

of the finding and advise of the UPSC has been enclosed
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in the Presidential Order, He argued that as the

President agreed uith the finding and advise, it

is not necessary for the President to reiterate

the reasons for arriving at the conclusion# The
^ -gate"

competent authority cannot the function of

arriving at the finding uihich is different fr an the

finding of the disciplinary authority, if it has

decided to cancel the finding of the disciplinary

authority and to enter into a different finding.

Though it is permissible in accordance uith the

rules that a consultation may be made uith the UPSC

yet it is incumbent on the competent revising, autho

rity to state the evidence and support of the

charge^ the case of the delinquent government

servant and to state as. to hou the charge has been

established against the delinquent government

servant. Though the finding and advise of the

UPSC may be relevant irrespectig^e of the finding

of the UPSC, the application of the mind of the

President should be evident fran the order. If,

the competent authority enters a finding accept

ing the finding of the Inquiry Authority or Tribunal

which held the enquiry, it may not be necessary

for the revising authority to reiterate the reason

for the finding. Here that is not the pase. the

Inquiry Authority as well as the Disciplinary

Authority has after a thorough discussion of the

evidence pro and against the applicant concluded that

the charge of the applicant has not bean established.

The President has cancelling that finding held the

applicant guilty of the charge and imposed on him

the penalty of dismissal from service. - Under such
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circumstances though the finding of the presidsnt

is after consideration of the evidence as also

the finding and advise of the UPSC an independent

application of mind is a must.

17. In R.P.Bhatt Vs. U.O^I. reported in 19B6(1)

SLR 775, the Hon'bls Supreme Court has observed

as follouss

'• It is conceivablai that if the State

Government does not accept the findings

of the Tribunal uhich may be in favcDor of.

the delinquent officer and pr^pposes to

impose a penalty on the delinquent officer ^
it should give reasons uhy it differs from
the conclusions of the Tribunal, though

even in such a case, it is not necessary

that the reasons should be detailed
elaborate. "

In thisf^^fthe finding of the President uhich

is against the finding of the Inquiry Authority and

of the Disciplinary Authority does not contain

any reason at all for the finding other than that
it has accspted the finding and advise of the UP3G.
In our vieid, the finding of the UPSC cannot be
treated on par uith that the Inquiry Authority

or that of Inquiry Tribunal, and therefore it
is incumbent oi. the President to state

' the reasons for the decision against the applicant.
Hence, ue accept the arguments of the learned
counsel for the applicant that the of
the president is non-speaking and crypt%c Crnxx-x
and the coa^equent order of punishment imposing
on the applicant dismissing him from service is
bad ,for nan-application of mind. .
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IB. The last point argued by the learned

counsel for the applicant is that the impugned

order (Annexure-Y) imposing on him the punishment

of dismissal from service passed on 23-2-69, can

celling the order of the Disciplinary Authority

dr.iDpping the charges dt.25-1-82 after issuing the

•ftqtici Under Rule 29(1 )(i) on 16-3-64 is unduly

belated and therefore not sustainable. Though,

According to Rule 2g(l)(i) of the CCS(CCA) Rules,

when the President is invoking the powers of

revision, there is no period of limitation prescribed

yet it is necessary that the powers have to be

exercised within a reasonable time. The G.O, I,

Instructioijis No,2 under Rule 29 contained in Swamy's

Compilation of CC3(CCA) Rules, 19th Edition at page
N

108 G.I., FiHA,, 01^1 No, 43/109/64-A l/D, dt. 18-11-1964

addressed to the 'i/igilance Officers of all flinis-

tries/Oepar tmenta of the Govt, of India, and (2)

Q.G. , P&T Letter No,8/42/64-UIG, dt. 7-1-1965,

addressed to all Heads of Circles and Administra

tive Officers containCS" ii^^tr uctions as to the

necessity of scrutinising the disciplinary orders

and suggesting scope for revision. This was

intended to cbuiate delay in initiating proceedings

for review. Though these instructions are also

applicable to revision by Appellate Authority, in

the interest of justice even if the power of xe^-

vision is exercised by the President, it is nece

ssary that the -p6u)©E';;r'should be exercised within

a reasonable time. In this case, though the

charge against the applicant was droppted by the
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Disciplinary Authority in the year 1982, it uas

only tuo years thereafter that a notice uas issued

by the President informing the applicant that it

has been proposed to revise the order of the Disci

plinary Authority. Though the applicant had made

a detailed representation in the year 1984 itself.

for a period of fiv/e years no order uas passed

and it uas only in the year 1989 that the order

dismissing the applicant uas passed. Since ^11

the materials necessary for the President for

taking decision uere available or could have been

made available uithin a reasonable period of six

\ months, or even one year, after the reply of the
^ . applicant to the notice issued to him uas received

by the President, but it is not knoun uhy a decision

could not be taken for a period of five years.

Under these circumstances, Ue are of the considered

vieu that the inordinate delay had.caused considera

ble pre3"udice to the applicant and for that reason

also the order is bad,

19. In the result, in the light of the fore-
goind discussions, ue.find that the. impugned order
of the President at Annexure-Y imposing on the appli
cant a punishment of dismissal from service is un^

U . sustainable ih law. Ua, therefore, set aside the
ofder and direct the respondents to re in sta te^^^^
applicant in service uith continuity of service uith
all the attendant benefits and to pay him arrears

of salary for the period during uhich he was kept
out oflservice uithin a period of 3.months fr ^ the
date of communication of a cbpy^ '̂ ''̂ his ord
There is no order a"s to costs. A V

M/i
^ . ( A.U. Haridasan )

( B.K. Singh ) r^ember (3)
Member (A ;
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