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New Delhi, this the Jecinfay of [eagiss

HON'BLE SRI A.V., HARIDASAN, MEMBER (JUDICIAL)
HON'BLE SRI B,K, SINGH, ~ _ MEMBER (ADMV.)

Shri Harish Chand Gupta,
1/6477, Rzad Gali No.1,
tast Rohtas Nagar,
(Nsar Balbir Nagaﬂ)

. Shahdra,

DELHI - 110 032 o "o Applicant

By Sri 5.C, Gupta, Advocate,

V/s

Union of India,
Through Secretary, . ° ' )
Ministry of Fipance,

-Depar'tment of Revenue

Nor th Block, Central Sacretarlat
New Delhi~110 0C1 . ‘
oo Respondent

By Sri M,M. Sudan, Advocate

DRDER {} .
HON'BLE SRI A.V. HARIDASAN MEMBER {3)

'Tha Presiﬁentiél order dt,23-2-89 (Annexure-Y)
imposiﬁg an the applicant the penalty of dismissal
from service in ex““ﬂ*se of the pcuersﬁbf‘tewlséon
vested in the President unHer Rule 29(1)(i) of the

c.S, (CCA) Rules revlslng the order dt325 -1-1582
oF‘the.01501pl}nary Authority viz. ths Collecteor of'

Customs and Central Excise, New Delhi drdpping the
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disciplinary proceedings against the applicant
giving hin the benefit of doubt is under challenge

in this applicetion filed U/s 19 of the A.7,Act.

2, A short resume of the fact necessary for disposal
of-thié application can be stated thus, The apglicant
Sri Harish Chand Gupta wha joinesd service as Inspectcr
of Customs and Central Excise in the year 1975 was
posted as Alr Custom Officer at Delhi Airpert in Janpuary,
1979. The posts of Inspectcr of Customs and Central
Excise and Air CustemsGFFicer ars eqguivalent and
interchangeable. On:the night of December 22/23, 1979,
‘the applicent was posted in the Departure Hall in
Delhi Airpert assiéned the duty of clearing outgoing
passengers, checking of TBRE forms (Tourist Baggage
Re-export Forms) was part of his duties. The TBRL.
forms are given to incoming passengers on the basis

of fheir declaration that the particular item of
baggage WJthey br.ought with them would be taken back

by them while leaving India after their visit. The
passenger is bound to take back such items of bagéage
included in the TBRE form whsn they leave the country,
In the Departure Hall.the ‘Air Customs Officer has

to check thg TBRE forms end to ensure that the itema
couered.by the TBRE form is taken_éuéy by the passenger
back, While the applicant was thus performing his
duties, @& Air Customs Officer in the Oeparture Hall
on the nicht 0F422/23rd December, 1979 he checked

the TBRE No, 15569, dt 25-9=-79 of a passenger by name
Schan Singh who wa s to leave by Air Indla flight
.No.115.\ The said TBRE showed-one $anyo Radig=gum=

‘Regorder Steric model valued at R, 1800/-. The passenger

°ed
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produced the Sanye Radio-gcum-Reccrder and the

applicant made an endorsement tec that effect on

the TBRE, This endorsement on the TBRE was as

rEquped under rﬁles verified by the Air.;ustoms
Superintendent, Sri A.S, Ahiuualia having satisfied
that the passenger had with him the Recorder tc bs
taken back, Annexure=-A ig a'copy of the TBRE in
question with the%éﬁdorsement of the applicant and

the verification of the Air Cuétoms Suger intendent.
After the TBRE was cleared by the applicant and

the Air Customs Superintendent, the passenger leff

for boarding the aircraft throth security, But, ‘
howsver, on the basis of an alleged anonymous tele~
phone call received by 8ri S.S, Ranjhen, Asst. Collector
(Customs) that the passenger 3ohan Singh had left
behind the TBRE baggage item after its custcms clea-
rance;, Sri Renjhen accompahied by Sri A.K. Nijhawan,
Air‘customs Officer’ came and enguired of Air Customs
SUperintendant; A.S, Ahluualia as to who were ths

Air Customs Officers concerned with the TBRE clearance,
Being informed that the Flight No.AI-115 had been

cleared by Sri Bhupender Singh and the applicant,

' Sri Renjhen checked the documents on the counters

of both the Air Customs Officers. As the TBRE form
pertaining tc the passenger So¥&n Singh was available
at the counter of the applicant, The Assistant
Collector, 3ri Renjhan tcok the form, went. to the
security area along with SribAhluualia and Nijhawan,
spotted the passengerISohan 3ingh and brought him back

N

to the Departure Hall, Allegedly finding that the

. ‘ " and
TBRE item had not actually been ré=-expor ted, /had

been passed on to the son of the passenger, (As

. PR ;‘_,-.-,.-—"L.’ . S, . -
permittedy by the applicant igf receiving a sum of

;%ﬁja
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k. 1500/= from the passenger, Sri Renjhan instructed

by

Sri Ahluuwalia, Air Customs Sﬁperintendent to conduct

a preliminéry enquiry and send his repor t. Sri R.Se
Ahluualia, the Air Cuetoms Super intendent sent up

two reports on 23-12-1979 and 24-12-1979 statlng

that on questioning the passenger Sohan Singh, it

Qas disélosad that the applicant had for a considsration
of R.1500/- permitted Sohan Singh to pass on the

Sanyo Radio-cum-ﬂecondgr'to his son, and that the
applicant had confessing his guilt; handed over a

sum of R.1500/- back to the passanger Sohan Singh,

" The passsnger, Schan Singh was not allowsd to taks

his flight AI-115 on 23-12-79. The authorities detai-

ned his Passport pending investigation, Statements

- of Sohan Singh were recorded on 23012-?9¢”23-12-79,

| ]

and on 21-1-80. In the meanuwhile, a tslegram datad
13-1=80 alleged to have been sent by Sohan Singh.
was received in the office of the Additional Collector,

Customs.which reads as follows:

" pagsport wrongly seized on'23rd December (o)
Statement extracted undér threats Visa expiring

Request immd. (.) Release of passport etc, "

However, on the basis of the preliminary enquiry,
a chargé sheet (Annexure-B) was issued to the applicant
on 14-1=-80 alleging that the applicant had after
clearing the TBRE No.15569 of Sri Sohan Singh shouing
ﬁhat the Sanyo dédio-cum-ﬁecorder Sterio model
No.9994-K valued at R, 1800/= had been rsexpor ted,
Alloued the passenger to retain in IndlaF%zJ10n51dera-

tion of R, 1500/~ which resulted in loss to the Govern=-

ment Exchequer. The applicant was, by order dt,

00D
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17-1-80, directed to file a written statement
of defence before 19-1-90. By another corder dt.
18-1-80 the applicant was placed under suspénsion
and also was directed to appear before the Assistant
Collector (Vigilange) on 21-1-80. The applicant
raised &7y grievance Qgéinst cutting short of the
time for submission dgfz his uritfah statement of
defence whils dénying the charge against him, 2and
did not agree to appear before tne Assiétaﬁt Collsctory

%ecause, aCco*dlng to him, after the charge shest

could
has been issued to him he % -«not[?equ1red to be

present for a prsliminary enquiry and would be entitled

to face a regular departmental enguiry. Thereafter

’

by order dt.12-2-80‘(Annexure-’I)° ‘The charge shset
dt;14—1-80 was cancelled and fresh charge sheet dt,
12-2-80 was issued to the applicant directing him to
submit within 10 days his written sfatement of defenca,

The articls of charge read as followss?

i That Sri H.C., Gupta, Inspector of Custcms
and Central Excise, while functieoning-as Air
Customs offiger at Delhi Airport during the
month of December, 1979 failed to maintain
absolute integrity, devotion to duty and
bshaved in a manner whigh is unbeconing of

a Government servant in as much as that he
(shri Gupta) cleared a T.B,R.&, No,15569
dt,25~9=79 of Shri Sohan Singh, holder of
Indian Passport Neo.,J-764758 on 23-12=79 by
Al Flight'No.115 and shoued one Sanyo Radicg/
Recorder-cum- Stereo Model 9994=K valued

at R.1800/= to have been re=-exported by
making an endorsement on the said T.B.R.E,
ag such whereas the same was allouwed to be
retained in Indla by said Shri Gupta in ’
consideration of Rse 1500/= which resulted in

a loss to the Government &xchegquer.,

.6
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He, therefore, contravened the
provisions of Rule 3(1)(i},{ii) and (iii)
of the C.C.S. (Conduct) Rules, 1964, "

-3, In the statement of impugation annexed to ths
Memorandum of ﬁharge; it was alleged that on getting
an anonymous'telephone call that passenger, Schan Singh
" travelling by flight No,AI-115 had 1ef£ his TBRE goods
after the customs clearancéi Assistant Collector
(Customs), Sri Renjhan a;céﬁpanied by A;K,Nijhauan
went to the Daspar ture HalL;that day after taking the
TBRE from the counter of the applicant; went to the
Security area along with Sri Ahluwalia and Nijhauan,
that they brought back Sri &ohan Singh who on 1nterro-
gation had said that he 1aft tha Radxo-GUﬂ- Taperecorder
with his son after 1t wag cleared by Sri Gupta in
consideration of R, 1500/= and that the applicant had
confessed his guilt and handed over a sum of &.15@@/—
to the passenger Sohan Singh. The list of documents

by which the Articla of Charge fradsd against the
applicant was proposed to ba‘subséantiated@¢contained

a statement of Schan Singh'sé&eeaﬂat recorded on
23-12=79, Another statement of Sri Sohan Singh
recorded U/s 108 of Customs Act, 1962 on ths sams
dmgip Gnother stétement dt,27-12=79 of 3fi;83:an Singh
recorded U/s 108 of the Customs Act, 1962, aRg/fur ther
statement -of Sri Schan 3ingh recorded on 21-1—80.

among 13‘QOcumenté, The list of witnesses by whom

the Articles of Charge was sought to be establiéhed
contained 9 names, but ﬁhe name of Sri Schanp Singh,

the passenger was not theras. In the uritten state-
ment of defence, Smeltted by the appllnant. he had

denied his guilt and had alsc indigated that { 8%
oo ?

L?—’I/"' '



-7

Sri Ahluualia'and-he had jointly cleared the TBRE

of the paésenge;, Sohan Singh, and as a complaint

was alleéedly received that the passenéer had laft
behind the TBRE item, Sri Ahluyalia who had jointly
clesared the TBRE in question had euery_reason‘to
implicate the appligant so that he could be safe,
that'in that éircumstances it was manifestly unjust
to direct Sri Ahluyalia to conduét preliminéry inves~-
tigation and that the passahgar who appeared to have
comnltted an offence under thilcistoms Act has put
the blame on tne appligcant and}éhe entire investi-
gation has been conducted at a tangen@)making him

a scapegoatmﬁ  has denied to have received R, 1500/-
from Saohan é;ngh and denied the allegation that he

returned the monsy to him and pleaded innocen&d,

4, As the applicant denied the chargs anp enquiry
was ordered, Sri Phool Chand, Asst. Collsctor Central
Excise was 8ppointed. Inquiring Rufhority and Sri S.K,
© Sharma, Air Customs SUperintendent, Delhi Airport
‘was appointed Presenting Officer. The applicant
participated in the inquiry, (BY) his letter dated
24-6=-80 to the Inquiring Autnorify, the applicant
sought recovery and‘préductidn of 21 documents whigh
included a c0py oF ‘the anonymous telzphone messags,
statement of Sri A.K, Nijﬁavatjjglatements of other
witnesses, The Inquiring ﬁuthoxity allcgﬁﬁgthis
reguest and by his order dt,24-=6=80 reouested thg
Addltlondl Collecter of Customs, Palem Alrport and
Ass“. Collector (qus.,, Central Excxse Collectorate,
New Delhi for recovery and producticn of documents
other than the item Ne.13, if availabie. However
only twc decuments, r““’maplfest of the flight,
second ODuty Roster alcn@auera mads available. The
other items wers not made 2vailable on the ground

that many of them were not relevent and somse uWere

e«/ '..'s
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pTivilege ones. The applicant on 24-7-80, by his
letter (Annexure-E£) stated that the stand taken by
the Asst, Collector was against the rules and proce-
dure, that;;Lg order for recovery and production uas
made by the Inquiriﬁg@ﬁuthoriﬁy,siﬁ@ehe dig not fesl
any doubt about the relevance of the documsnts .7
it was not for the Asst, Collector to determine what
document would be relevant Fur'the applicant to make

S that the documents

his defence and fur ther regue sl
magébe made aveilzble to him tc enable him to maks

a proper defence. -HOuever,'these documents were not
given to him., After completion of the inquiry, the
Inquiring Authﬁrity in his report dt.21-7-87 after
discussicn of the evidence recorded by him; felt that
as Sri Schan Singh, the passenger ths principal
witness in the case, bad not been examined and as

the testimoh@és of the other witnesses @xcepting

Sri Ahluwyalia wers sclely basing on {hefaf say

could not be given any credence, and {iggjthe Ahlu=-
walia®s testimony has not besen corraborated, gﬁ is
%_grcase in which the Hgnefit of doubt should be
given to the applicant, as the procedure laid douwn

in the evidence for taking evidence had not been

strictly follcued,

5. The Disciplinary Authority, the Collector of
Customs by his order dt.z5-1=82 (Annexure=S) iigig@iﬁﬁﬁ
with the finding of the Inquifing Authority held the
pharga agaifist the applicagt not proved beyond doubt
and dropped the proceedings against the applicant
< giving him the benefit of doubt. More than two

years théreafter, the applicant received a letter

ee9
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dt,29-3=-64 enclcsing a copy of the ﬁemo. of Ministry
of Finaﬁce case No,0=-11015/3/83-Adv. dt,16=3-684, The
Memo. dt,16-3-84, a copy of uwhich is available at
page 21C of the papef book, stated that the Presicent
had after going through the recordé of @he'disci-
plinary cese against the applicant decided to revise
_ the decisicn of the Qiscipiinary Authority dt,25-1-82
toc drop the proceedings in exercise of the poWers
-conferred on him under Rule 29(1)‘1) of CCS (CccA)
Rules, 1965, as apart from the vital circumstantial

e#idence available on record uhiéh had been over locked
went

b

by the Inquiry Officer the following points % a long

-

way to establish the charge against the applicant,

(i) sri rRanjhan, the Asst. Collecter

got an information and it was indicated
that§§9é2§§§§§§§§§j§f§$§nyo Recérded had

?aen given with the complicity‘ofvtﬁe Custcms
Officer (Sri H.C. Gupta)s |

(ii) The cral admittance of guilt by

Sri Gupta before the Superintendent, Sri
Ahluwaliaz, as reccrded by him in hie report
dt.23-12=75 put up toc Assistant Collector,
and also again brbught out clearly by .

Sri Ahluualia during oral enguiry,

(iii) Apparent refusal of Sri Gupta to give
a statement on the night of 23-12-79 when
approached by Sri Ahluwaliz, as per orders

) of the Asst. Collector (recorded in his
report by Sri Ahluwalia on the same day i.e,
23-12=79),

..10
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(iv) Following part of the statement of
Rest, Collector, Shri Ranjham, during oral
enquirys-
#3ri H,C, Guptea did meet me befors
I left at the close of the shift at about
8.15 A,M, I do not remember exactly what
Shri Gupta may have uttered before me but

Sri Gupta had pleadsd guilty and had requ~
ested me to pardon him,

Sri Gupta had admitted the mistake/
lapse on his part, as envisaged by Shri
Ahluwalia in hie reporteses”

(v} The statement of. Sri Nijhavan, Inspector
during oral enquiry indicating that when he
came back to Depértura Héll, he .learnt that
the pax had paid soms money around k.1500/n

or soAto Shri Gupta af.the'time of clearance
and the pax said in his presence that he has

paid R, 1500/= to Shri Gupta. Sri Nijhavan

‘states that Sri Gupta did hot confess having

accep ted the amount te Shri Ahluwalia in

. hig presencs nor in his presencs the amount

was returned by Sri Gupta., He has, hovever,
indicated that he learnt from Schan Singh

(pax) that he had got hie money back,

(vi) The statement of Sri Gurcharan Singh
during oral enquiry on 23=-2-62 to the effect
that the statement dt.23-12-79 was made
voluntarily by Sri Schan Singh (Pax) ih his
presence in answer tc the queried by Customs
Officers and nobody was harsh tc Sri Sohan

3ingh,

oo 11
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(vii) The consis'tency in the statement of
Sri Sohén Singh about ths reascns for leaving
the Sanyo Recorder on payment of money to

Sri Gupta and its return subsequently, "'

and that considering the abovs énd having regard to:
tha?EIﬁi!@-criteria oF;ﬁHptapqﬁgﬁgébnce of probability*
applicable to the disciplinary prcceedings, the charge
of feilure tc maintain absolute integrity, devotion

" to duty and behaviour £h unbecoming'of.a government
serQant had been1§§§§&ssteblisﬁgd and that having
regard to the gravity of the proved charge, the
“President had’provisionally ceme tc the conclusion
that Sri H.C,CGupta having not a fit person to ret@&n ,
in government service, poovdoionnbiyx decdee Dhuxdx

‘éﬁjE%@anﬁ?be dismissed from sérvica and. directing the
applicant toc show cause against the proposed action
uithinfone mecnth from the date of receipt of this

communicgtidh.

6. In reﬁly to the above ccmmunication, the
applicant on 12-4-82 submitted an explanation to the
President in phich he contended that after such an
inordinate delay, a revisien invdking the powsrs under
rule 26(1)(i) of thé CCS(CCA) Rules could not have
been rescorted to, that there was no reason for revig-
wing thé order and a;so requested that ﬁhe materials
which wers over—looked'by the Disciplinary Authority mi-
GghP be mads knswy to him so that he could make the
‘effect of the representation, Thereafter on 13=7-84
(Annexurs=X) the applicanf made a detailed.repre—
sentation to the President explaining aé‘itézg§§§§233«

Sxxxxx how he was denied a reasonable opportunity to

! ’ ' .12
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defend his case in not making-ayailable to him

the additional documents yhiﬁh he wanted for cross-
examination and the uiﬁnésses examinéd in support

of the charge, as‘té;ﬁguzﬁhe case was ons of ﬁil
evidence and why an‘érder.against him should not be
passed., Though this representaticn uas‘hade by him
on 13-7-84, the Presidential order dismissing him from
service was issued only on 23-2-89 in which it was
stated that after careful consideratiquof var lous
submissions made by Shri Gupta and ﬁgking'ihto view
the varioﬁs aspects of the case the President had
accepted the finding and advise of the U.P.3,C,

a cbpy of thch was enclosed and consddered that
for the proved charges penaltonF dismissal from
service should be imposed cn'thé applicant and
therefore it was ordered accordingly. This crder

is under challenge in this applicationi

7e The applicant has alleged in the applica-
tion that the engquiry was held in viclation of prin-
ciples of natural justice as copies of the docu-
ménts sought by him for making & proper defence
was not supplied to him, that even the'preliglnary
enquiry was held by & person who was interested in

the matter,that the finding tHat the applicant is
guilty is perverse and not uér:anted by the evid--
ence on record, that he had been prejudiced in as much
as fhe principal witness has not been offered for
examination, that a grave error of law was commi-

tted in ;Eplyigb on the statement of Sri Sohan

Singh alleged to héve been recorded behind the back -

of the applicant under threat and coersicn,and that

0013
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the inordinate delay in revising the order of the
Disciplinary Authority and imposin;iginalty of

dismissal from service is manifestly anust, and
that Fof all these reasons the impugned order is

liable to be set aside,

6,  The respondents in their reply statement

have raised preliminary %bjections.that‘the appli-
cation is barred U/ss 20 and 21 of the A,T.Act,

and that the appliﬁant is debarred by docﬁrine,of
estoppel from challenging thé impugned order under
Ruls 115 of the Indian Evidence Act as he had parti-
cipated in the.enquiry without raising ahy objection.
On merits they confend that the President,Has on a
‘scrutiny of the proceedings of the epguiry being
satisfisd that the decision of the Disciplinary
Authofity to drcp the Qroceedings giving the éppli-
cant bensfit of doubt was not correct, decided to
revise the order éxercisiﬁg tﬁa pOWers uﬁdar Rule 29(1)(1i)
of the C.C?S.-(CCA} Rules,—ﬁﬁgygiza?ter considering
the repressentation submitted by the applicant and

the advise of the U.P.S.C. decided that the applicant
is guilty of misconduct and to award him the punish-
'ment of dismissal from servica, on‘the bésis of
cogent and convinecing evidence and that therefore

the applicant is notuentitled to the relief as prayed
for. They fiadg Further contended that the enguiry
‘was held in conformity with the principles of
natural justice and the allegation to the contrary

is not correct,

9, We have conéidered in detail the facts and

circumstances brought out in the pleadings and

o ld

‘CL\_//




-14- Z
da@umentﬁ\on record and have heard at length the
arguments of Srl S,,.GUpta learned counsel for

the appligant and of Sri M.M. Sudan, learned counsel

for the respondents. Though ssveral grounds have
been raised in the application, the learned counsel
for the applicant stressed the following points in

his argumentss

(a) As the applicant was not given the
additional doguments which he réquested for for the
Aﬁurpose of effectively cross examining the witnesses

uha§>uere examined in support of the chargs and as
the principdl witness was not offered for examina-
tion, the enquiry has been held in gross vio;atlon of
principles of‘natural‘qutice enshrineduihyﬁrt.311(2)
of thé Constitution, and therefore the entire disci-
piinary proceedings and the comsequential cordér

thereof are vitiated,

| (b) Thélimpugned‘bfder of the President
impoéing on‘thg applicant the penalty of removal
from service is based on the finding thaflhe was
guilty of misconduct with ﬁe was chargs~sheeted
without the§§ being anyilégally acceptable evidengcad

mj:. = .
to reach such a conclusion and therefcre the @imgyﬁﬁb

¢ being perverse, the impugned order is liabls to be |

struck off.

(c)  The impugned order of the President

' dt.23-2-89 (Annexure-Y) is vitiated for- non-applics-

tion of mind and the order being ecriptic and non-

speaking,

(d) As the Disciplinary Aurhority had,

by his order dt,25-1-82 passed a final crder in the

0 15




disciplinary p;dcaedings against the applicant
dropping the charges against him finding fhat
thE‘eviden&a of the enQuiry‘did not establish .

S guilt, . #ﬁé ac ion taken by the. Presmdent under -
Ruls 29{1)(i) of the C.C.S.(CCA) Rulzs more- than
two ysars thersafter and the imﬁugned order dismi=-
ssing ﬁhe appliﬁant from servics passed seQeB years
after the order of the Disciplinary Authority is

liabla to bs struck doun solely on the ground of

unreasaonable delay,

1G. . We shall consider thesé points one by one,
Though a chérge.shéet dt.14-14§980 was first issued
to the appllcant by order, dt 12-2-80 the charge
sheet was droppud and a fresh &@ﬁa@ga sheet of the
same date was isbued. Annexure=~3 to_thg,ﬂemo. of
‘Charges issued on 12-2;80 contained the list of
docunents aﬁd Ahhaxure-@ thefeta contained ths

ligt of witnesses propesed to be:exémined in suppcft
of the charge. The statements of 5/5ri S.S.Ranjhan,
A K,Nijhavan, R.D.Methur, G38ingh etc. recorded

at the_pre;iminary‘enquiry.uas considered by the
applicant as necessary for the pufpese of making

a proper defence by cross examining these witnesses
at the enquiry., He alsc felt that certsin documents
such as a copy of the telgphonic message recelived

by Sri S.SaRanjhen,\panchanama for the search of
bgggage of Sri Sobhan Sinéh, seizgBemema of thé |
passport of Sri Soban Singh, seized Memo, of
R.1,500/~ alleged tu have been given back to

Sri Sohan Giﬁgh order of Asst, Collector (Vig.)
directing hlm to appear before him on £1~1-80

appears to
nptlflc tion under whigh orderq/have been given to

016
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Asst, Collecter (Vig,) U/s 108 of the Customs Act
and the passenger manifest of Air India flight No.AI-115
dt.23-12-79 were also considered necessary by him, The
applicant therefofé submitted a requisiticn before the
Inquiring Authcr ity .on 24~6-860 (Anneyure-M) rsquiring
‘dlqcouery apd prodUctlon oF certain documents and state«
mefts listed 1 to 21. The Inguiry Autherity had alloued
this request and raruxrad the concerned offlClal to
cause the production é} the documents,other than item
No,13 which @gﬁkthé notification, but from the proceed-
ings of the enguiry. it is seen that apart from the
manifest of flight and Duty"Rostér, cther dopumgnts
and statements of witnesses were not given to the appli=-
cant., It is seen that thé applicant bhad been going on-
making representatiocns tc the Inquiring Authority as well
as to the Disciplinary Authority requestiﬁg them té
" make available t¢ him these stetements and documents
sonthat he could make an effective defence by cross
examining the witnesses concerned'uikh reference to
, the statements and dccuments, and that most of these
dbcuments uareinct made available to th%>applicant
and the Asst, Collector (Vig.) taking a view that
- those documents were not relevant, The griavéncé of
the‘applicant that he has not heen £Jable $o make
proper defence arises.on‘accouﬁt of»the non-supply of
these documents to him. ‘The Inguiring Auéhority had
on thg‘request_of the applicant felt that it-haslnece-
ssary'to supply to Fhe applicént‘the statements and
documents requested for by him and called upon the |
respective officers to producejthe documents anag state-
ments? but the directicn of the Ingquiring Authcrity
Qas not complied with,

! | ' ool ?
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1. The learned counsel for the applicant

argued that it is for the persén whe is facing the

dharge to determination of the documents would be

- rglevant to him tc make a defenge subject to the

dlscrctlcn of the Inquiry Authorlty to have a decision
regarding their relevance and it is not for the depart-
ment tc deny the appllccnt the use oF the documents

and statements, statlng that .they were not relevant

None of these documents, learnad ccunsel argues, can
be. said to be'privileged ones and thére?ore the refusal
on the part of the departmemt to meke available to

the appiicant the matsrials which he badly needed

for making a proper defenée at the enguiry amounted to
denial of reasonable Opportunity to defend and viola-
tien of the:principles of natural justice, argued the

counsel,

12, - Annexﬁrs-Z attached tc the Reply Statement
is the reply to the Inquiry‘Authority by the Assistant
Collector (Vigilance) in reply to the requisition for

production of documents which reads as fecllowsé

. The position regarding documents menticned in
the annexure toc your letter under reference is
explained below in seriatim?

S1.Mo, Document ' Position
1. order of HAC to A.C.(Vig) Hgrs. Asst. Collector's
directing Sh.H.C.Gupta letter directing
to appear before him on Sh,H,C.Gupta, Inspector
21-1-B0. - © to appear before A,C.{Vig
' on 21=1-80 is already
with the Charged Oﬁ?;cer.
é. Statement of Sh;R.D.Mathur No statement cf
' : sh,R.0,Mathur was
recorded,
."18
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“31,Ng,

3,

6o

7o

from prepage
Document

Statement of Shrl Bhak-
tayar Singh -

Notification under
which powers have

been iven to
A.C, Vigilance
U/S 1080

Order of the Addl,
Collector Custcms
taken in the case

re fgciind it to the
Collector

Grder of the Collector
in the case for issue
of charge sheet,

The repoert of A.C.{Vig.)

Position

No statement of
Shri Bhaktawar Singh

_was recorded.

No summons under 3ec,
108 were issued by A,C.

(vig. )

7

.Not reley anﬁ Tunder

Asst,

rules qus.

'Collector is the

Competent dlSClpllndry
Authority in respect of
the Charged Officer.

As aboue

Cannot be furnished,
being a privileged
document,

Regarding items No,5 and 6 it has been,menﬁioned

that they are not relevani under rules as Assistant

_ Collector is competent disciplinmary authority in respect

of the Charged Officer,

has considered the documents relevant,

Once the

Inquiry Autherity

it is not

proper for the department to Qithhold his documents

séying that they are not relevant,

It is for the

officer facing the charge to decide what document

would be relevant for the purpose of his defenge

and his opponent cannot dictate which document should

be reliad on for the purpose i3

= s T o

T

mdkzng ~his defence,

The Inquiry Authority has however got the discration

to decids the question of relevance of a document

"'ad

sion has beaen ;NV$Ekenﬁ;

LK

'sby the Inqui-

rlng Autnorlty that these documents are relevant

i‘” the department has no'right withholding them on

v+ 19
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the graund.iﬁﬁf;glthay are irrelevant, Further,

the report of the Asst, Collector (Vigilange) in
?egérd to the prelimipary enquiry cannot bs congi=
dered to be a privileged documents becmuse in what
way the privilege is claimed is not mentiocned in
the letter, Further, it is net the way in whigh
privilege has to be claimed, Statement of STL A.K,

Nijhavan has been relied on in the imputation of mis=

L]

conduct against the applicant, It was necessary
in the interest of justiese tﬁ have made available
tc the applicant the statemant of Sri‘&,K. Nijhavan and
‘Ehere  is ﬁé;ﬁ@é%ifisatidﬂ,For not supplying it to
him, In State of Madhya Pradesh V/s Chintaman
Ssdashiva Waishampayan reported in the AIR 1951 SC
1623, where a relauantfgﬁgétuas not made available
tc the employée Facing a departmental proceedings,
%hé‘contention of the department that the Enquiry
Authority has in his discretion decided no%‘to
supply the fils to the Charged Officer uwas rejected

' therein
by the Suprems Court, The respondents/relied
upon the decision of Patng High Court im Dr, Tri-
bhuuan Math ¥ /s Stqte of Bihar AIR 1860 Patna 116
in which a public officer wantsd to have z copy of
the report made by the anti-corruption department

!

as a result of a confidential enguiry made against

him., The High Court held thatl@i hé;a to supply

the  seid document did not constituts serious
infirmity in the enquiry as the report was not

relisd con at the enquiry against the petiﬁionere-

Be-aed=con Seeking support from the above decision,
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the appellant urged before the Hon'hble Suprems

Court that the decision not to supply the report
did not vitiate the proczedings. Rejecting the

d

M

7]

BTV

above contention, the Hon'ble Supreme Court ob
as fcollows?
1
i In our cpinion, this decision cannot
assist the appellant's case because, 28 uwe

8
hav

the respondent wantad in the presasnt case
g P

¢ already pointed out, the dcouments whish

were Televant apd would have besn of invaluable
assistance to him in making his defence and cross-
examining the witnesses who gQave gvidence
against him. It cannot be denied that when
an order of dismissal passed agalnst a-
public servant is challengsd by him by a
petition filed in the High Court under
Art,226 it is for the High Court to consider
whe ther the constitutional requirements

of Art, 311(z) have been satisfied or not,

In such a pase it would be idle to contend
that the infirmitisszon whigh the publie

of fimer relies Fflow from the exerciss of
discration vestad in the enquiry officer,

The enquiry officer may have acted bona fide
but that does not mean that the discre-
‘tionary orders passed by him are final and
sonclusive, Whsnsver it is urged before

the High Qourt that as a result of such
orders the public officer has been deprived
of a reasocnabls opportunity it would be

open to the High Court to examine the

matter and dacide whether the rfequiremsnts

of Art., 311(2) have been satisfiasd or not,

In such matters it is difficult and expedient
tc lay down any general rules; whether or

noct the offiger in guestion has had a reasu-
nable gpportunity must alwaye depend on

the fects in sach case. The only general

oo 21
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statement thabt can be safely made in this
connection is that the departmental enqui-
ries should cbssrve rules cof natural justice
and that if they are fairly and propEfly
conductad the decisions reached by the
gnquiry offigcers on the merits are not open

to be challsnged on the ground that the
progedure tolloued was not exactly in accor-
dance with that which is obssrved in Courts

of taw, As VYenkatarama Aiyar, J, has obsarvad
in U0l v, T.R,Varma, 1958 SCR 455 at n.507:{S)
ATR 1957 SC 882 at p.8B5) "stating it broadly
and without intending it to be exhaustive

it may be observed‘that rules of natural
justice require that a party should have

the opportunity of adducing all relevant

gvidence on whish he relies, that the evidsncs

on which he relies, that ths evidence of the
8

opporent should be tzken in his presence,
and that he should bz given the opportunity
of cross-sxamining the witnesses examined
by that perty, and that no matsrials should
be relicd on against him without his being
given an opportunity of explaining them®,
It is hardly necessary to emphasise that
the right to cross-examine the witnesses
who give evidence.y against him is a very
valuabls right, and if it appears that
effective exercise of this right has been
nprevented by the enguiry officer by not
qgiving to the officer relevant documsnts

to whish he is entitled, that inevitably
would be “that the enquiry had not been
held in accordance with rules of natural

justice, ™

In thizs case befcre us as sgated supra, the

Enquiry Authority having satisfied about the rele-

vance of the document required to be produced

to enable the applican® to make a proper defence,

the action of the respondents in not producing them

es22
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has resulted in denial of reasonabls opportunity
to the applicant'to make & proper defenge, For the
above said reascn we are convingad that there is
congiderable force in the argument of the lesarned
counse; for the applicant that the enguiry is vi
ted for non-obsservance of principles of natural

\
justice,

14, We shali now take up the case of thé aﬁpliu
cant that the finding afriued at by the President

that the applicant is guilty of the chargs is not

based on 2ny legal svidence and is perverssad for

that reason, The gravemen of the charge against

£3

(

the appligant is that he received a sum of R, 1500/=
from Sri Sohan Singh as illegal gratification and
has in consideration thereof allowed sri Sohan Singh
to lzave bagk the Sanyo Radio=cum=iape recorder,
after clearing the TBRE. So, the imporient fFact

to be established is that the applicant has received
& sum of R.1500/= from Sri Sohan Singh and that bhe
leave back the TERE

had permitted Sri Sohan S5incgh to

Q

Im this regard the svidence of Schan Sirgh

item,
is highly materi2l. As many &s four stetemants
of Sri Sohap Singh have been recorded &t the

fact finding enguiry, and all of them have heen
listed as documefts by which the charge agadpst

the applicant was sought to be establishsd., In the
notise issued by the President on 16-3=84 in exercise
of the powerd conferred on him under Rulaz 29{i)(i)

of the C,C.S8, {C.C.A.) Rules the President had

placed relianece on " the consistency in the
statements of Sri Sohan Singh about the reaéons

for lesaving the Sanyo Recorder on payment of money

to Shri Cupta and its return subsequently.”

w
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’ It was also menticned in that notice that
Sri Gurucharan Singh, during cral enquiry
on 23-2-82 hés stated that Sri Sohan Singh
had given the statement voluntarily in his
presence in ansuer to the gqueries made by the
‘Customs Officer, Since Sri Schan Singh was not
@EEEE?d for cross examindtion no reliance 6Buld_
have been placed on the statements alleged to
. have been recerded from Sohan Singh béhind the
backlof the applicant. The Calcutta High Court
has in Kmuiwa Ratan V/s Dy.Chief Mechanical Enginéer,
Eastern Railway and Ors reportéd in AIR 1964

Calcutta 40 observed as follows:

_ . Thds, the evidence given by the witnesses
- : during the fact-finding enquiry has been
liberally relied upon, without producing
them at the enquiry brOpar, so that their
evidence would be on regord, &nd the
petitioner, would not (?) get an oppor-
tunity to cross-examipe them, Briefly
put, the respondents were not entitled
to rely on evidence which had besn given
at the fact~finding stage, without
producing those uitnessés at the enquiry
proper, In effect, the petitioner is
justified in saying that the progsedings
. ) were conducted in a manper as if at thu
!i enquiry proper, the onus was on the
petitioner to establish his innbcence.
This is not the position in law, and
the departmental enquiry has been con-
ducted in a manner cocntrary to law,

We are in respectful agreement with the view taken

by the Calcutta High Court.

ve24
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15,  In M/s Bareily Electricity Supply Co,Ltd,
V/s The Workmen & Ors. AIR 1972 SC 330, the Hon'ble

Supreme Court has observed as follouwss

"The application of principle of natura]
justice does not imply that what is not
evidence can be acfed upcon, On the .other
hand what it means is to establish a con-
tested fact which are not spoken to by
persons who are ccmgetent to speak about’
them and are subjected to cross-examination
by the party against whom they are scught

to bs used, "

The above observation of the Hon'ble Supreme
Court igigiﬁ author ity for the position that no
statement recorded behind thé back of an employee
facing @& charge can be used agaihst him unless the
maker of the statement has been offered for cross
examination for testing the verocity of the state-
ment., In this cese, the decision has been taken
heavily relying on the statement of Sri Sohan 3Jingh
without offeriny the applicant an opportunity to
cross~examining the witnesses. It is not the case
g where Sri Sohan Singh“cculd not made available
for examination. The very fact thét while the
statements alleged to havs béen made by Schan Singh
have been listed as documents con whigh relian?e was
placed for establishing the charge against the
applicant, Sri Sohan Singh has been conspicuocusly
omitted from the list of witnesses for proving the
charge against him. Even in the opinion and advise

given by the UPSC E&i@gﬁing which the President

0025
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had found the applicant guilty of the charge,
Considerable reliance has besn placed on the
statement alleged to have been given by Sohan Singh.

The following part of the Cgmmission's advise can

be profitably extracted, -

"The Commission finds that the evidence of
sri Sohan Singh is in the farm of four
statements., Two of these statements were
recorded on 23-12-79, one was recorded.ﬁn
27-12—#9 and the last one on 21-1-80. . The .
of ficers of the‘cusﬁoms depar tment, the
statement recorded on the day of the incigent
(23-12-79} U/s 108 oé the Customs Act had
also been attested b& indEpendent'uitnesses.
sri Gupta has not put forward any convinecing
reason as to why any of the persons before
whom the statem:nts were givennshould have
been prejudiced égaiﬁst him. The Commission
alsc observe that it is alsoc not true that
he had not been confrontéd with Sri Sohen
Singh., In fact the vefy first ®x report

of Sri Ahluwalia dt,23-12-79 states that
Sri Gupta was confronted with Sri Sohan
Singh in-his (5ri Ahluua;ia’s) preéenca that
the passenger reinﬁerated that he had

ear lier stated in uriting‘and that the
Customs Officer (Sri Gupta) except for-
Féeling'sorry could not say a word and
returned the amount of Ry, 1500/~ to Sri Sohan
Singh, The version of Sri Ahluwalia is
corroborated by the two statements given by
Sri Sohan Singh on the same day., Sri Schan

® .26
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" Singh cléérly mentioned that the amount of
Rse 1600/~= given by him to Sri Gupta was returned'
to him by Sri Gupta in the presence of the
Customs Cfficer-(Sri Ahluwalia)., In the cir-
cumstances, the Commission are of the vieu
that it cannot be held that-the statements
given by sri Sohaﬁ Singh in his owun hand
'before responsible officers and independent - -
Mk witnesses have no svidentiary value what="

spever, "

This opinion and advise of the UPSC is against the
dictum of the ruling of the Hon'ble Supreme Court
in UOI V/s T.R.Varma AIR 1957 SC 882 which rsads

ag follous$

" Stating it broadly and without intending
to be exhaustive it may be cbserved that
Rules of Natural Justice require that é
party should have ﬁhe oppor tunity of adducing
all relevant evidence on which he reliss,
that thg evidence of his apponent should be
taken in .his presencs, and fhe he should

be given the opportunity of cross-examining
the witnesses examined by that party; and
that no material should be felied on against
him without his being given an 6pportunity

of explaining them",

. P .
It is pett@gg@ﬁvto mention that a telegram was
admittedly received in the office of the respon-

dents on 14-1-8Q in whigh Sri Schan Singh has

..27



complained about the illegal detention of his
passport and exortion of statements against his
will, The case of the aphlicant is that the alleged
statements of Sri Sohan Singh have béen recorded
under threat and coersion and the rsspondents have

‘ purposefully kept. Sri Sochan 3ingh away from the
Witness Box as otheruise the whole edifice of the
prosecution case agaiﬁst him would tumble douwn as
bagk of cards. If Sri Sohan Singh if examined
disouned the statements we are of the Opiﬁion that
there is considerable force in'this arguement, Non=
éxamination of Sri Sohan Singh,the principal witnsss
in ‘this case is fatal to the case against the
applicant., It should be noted that though there is
an allegation in the charge sreet that the applicant
had received 2 sum of f, 1500/~ from 3Sri Sohan Singh
and that this money was returned to him, it is

cur ious to say that the money was not seized.

15, The TBRE was cleared by the applicant and

sri Ahluwalia., If the item covered by the TBRE

was later found to have been detained uithout-being
reexpor ted the blame may fall gither on Ahlugalia

or cn the applicant because both are responsible for
clearance, Under the se circumstanceé it was absolutely
unsafe to have entrusted the task of conducting the
preliminafy investigation with Ahluwalia without
being sure that the hands of Sri Ahluwalia were clean,
Thé suggestlons of the applicant tth Ahluualla had
made use of the opportunity to turn the table

against the applicant and to implicate him cannot

be brushed azside as far fetched. Therefore, the

oe2B
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testimony of the Ahluwalia cannot be accepted
without corrcboration becausé‘his testimony has
to be ueighed with great caution, Viewed in this
respect, we are of the considered view that
there is absolutely no reliable material oﬁ which
the guilt of the applicanﬁ can be. said to havs
been established, The Inguiry Aqthority has
examined the evidehce awailable on record and
has finding the inf¢rmity in the evidence held rightyy
that the guilt of the applicant has not been esta-
blished though he has mentioned that the applicant
had to be given the benefit of doubt.- According
to us it is not the case.where the benefit of
doubt has to be invoked,but it i; the case whsre
there is total lack of‘legal;y depepdable evidencs
to bring home the guilty of the applicant. Though
it is u%@ﬁﬁsettl@d that the degree of proof. ‘
required in the departmental proceedings is not
the same as that requiéed.in,a cfiminal canf
It is also well settled that suspicion hUWBvér
strong, cannot be_substituféd for lsgal proof
sven in a departﬁental pr ogeedings., Under these
circumstances, on a careful apprisal of the.
facts and circumstances broughtvout.From the plza=-
dings.and.the various documents on record, we
are of the consideéred view that the finding
of the applicant is guilty is based on no evidence

is .
at all and/therefore perversive,

16, The next argument of the lsarned counsel

for the applicant is that thes crder of the éresident

cancelling the order of the Disciplinary Authority |
| .29
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dropping tﬁe proceedings and imbosing on the
applicant tﬁe penalty of dismissal is non-speaking
and crgptic. In the final order dt,23-2-89 (Anne=-
xure-Y) after discussing the circumstances under
thch a notice was issued to the applicant under
Rule 29(1)(i) of the CCS (CCA) Rules, it has been

stated in the concluding paragraph as follows?

* After careful consideration of varicus
submissions ma&de by Sri Gupta and taking
into view the various aspects of the cass,
the President had accepted the findings
and advice of the Commission as ecntained
in their abovesaid letter, The President,
thefsfofe, congiders that for the prGGSd
charge, the penalty of *dismissal from
service' should be imposed upcn Sri Gupta
and has ordered accordingly. "

The 1lsarned counsel for the applicant invited
our attention to the GOI Instructions No.(1) below
Rule 15 of the C,C.5. (CCA) Rules contained in

Swamy's Compilation of CCS (CCA) Rules, 19th Editicn

" at pages 69 and 70 which is extracted be low$
- \

(1) Self-ccnteined, speaking and reasoned

order to be passed and to issue over sig=-
'natgre of _prescribed disciplinary/appellats/
reviewing authority,

As is well known and settled by courts,
disciplinary proceedings, against smployees
conducted under the provisions of CCS(CCA)
Rules, 1965,..cr under any other correspon-
ding rules, are quasi-judicial in naturse
‘and such, it is ecessary that orders in
such proceedings are issued cnly by the

3
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campetent'authorities who have been specified
as disciplinary. appellate/revisuing authorities
under relevant rules and the orders issued by
such authorities should have the attributes of
a judicial order, The Supreme Court, in the
case of Mahavir Prasad v. State of UP (AIR 1970
SC 1302) observed that recording of reascns

in support of a decision by a quasi-judicial
authority is obligatdry as it ensures that

the decision is reached according to law and
is not a result of caprice, whim or fancy or
reached on ground of bolicy or expediency,

The necessity to record reascns is greater

if the crder is subject to appeal.

2, However, instances have come toc the
notice of this Department where the final
orders passed by the competent disciplinary/
appellate authorities do not contain the
reasons on the basis wherecf the decisions
communicated by that order were reached,

Since such orders may nBt,canorm to legal
requirements, they may be liable to be held
invalid, if challenged in a Court of Lau,

It is, therefore, impressed upon all concerned
that the authorities exercising disciplinary
powers should issue self-contained, speaking
and reasoned orders conforming tc the aforesaid
legal requirements;

3. Instances have also come to notice where,
though the decisions in disciplinary/appellate
cases uere taken by the competent disciplinary/
appellate authorities in the files, the final
crders were not issued by that authority but
only by a lcwer authprity, As menticned abové,
the disciplinary/appellate/reviewing authori- °
ties exercise quasi judicial powsrs and as such
they cannot delegate their powers to their h
subordinates, It is, therefore, essential that
the decisicn taken by such authorities are
communicated bythe competeht autﬁority

under their own signatures, and the crder

ag issued should d@mbly,uith thé legal require-
ments as indicated in the preceding paragraphs,

//J. .e31
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It is only in those cases where the
President is the prescribed disciplinary/
appellate/reviewing authority and where the
Minister concerned has considered the case
and given his orders that an order may be
authenticétéd b§ an officer, who has been
authorised to au;henticaté cerders in the

name of the President,

(G. 1., MHA, DP & AR, OM No.134/1/a1-AVD I,
dated the 13th July, 1981.

In spite of the above instructions it
has come to notice that speaking orders are
noﬂ;gsued while passing final orders in disci-
plinary cases, Ithas been essential legal
reguirement that, in the'case of decisions
by quasi judicial authorities, the .reasons
should be recorded in support thereof. As
orders passed by the disciplinary authorities
are in exercise of quasi~judicial pouers,
it is necessary that self-contained, Speéking
and reasoned orders should be issued while

+ passing final orders in disciplinary cases.

(G.I., Dept., of 'P&T, OM.No,134/12/85-AVD I,
dated S5th November, 1985,

Shri Gupta argued that the app;ication of mind
according to the GOI Instruction should be by the
competent raviauiné authority. - From the order (Anne-
xure-Y) no such 1ndependent appllcdtlﬁn of mind of

the Presddent is seen, The laarned counssl for the
respondents howesver brought to éur notice gﬁ'the‘ﬁéct-
that in the presidential order it ‘has been stated

that the Pr831denu had agreed with the Flndlng and

Nf« ¢ '\.
adv1ee§g1ven by the UPSC has been accepted by the
l\
President and that it has also been mentloned g copy
I/l ;

of the finding and advise of the UPSC has been enélosed
. 032
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in the Presidential Order, He argued that.as the
President agreed with the finding’and advise, it
is not‘necessary Fbr the President toc reiterate
the reasons for arriving at the conclusicn, The

: -gate
competent authority cannot d&18f> the function of

arriving at the finding which is different from the
finding of the disciplinary,authority, if it has
decided to cancel the finding of 'the disciplinary
authority and to enter into a different Finding.i
Though it is permissible in accordangs with the
rules that a consultation may be made uith the UPSC
yet it is incumbent on the competent revising autho-
rit§ to state the evidence and support of the
charge, the case df the delinquent government
servant and to state as to how the charge has been
estébiished against the delinquent government
servant. Though the finding and advise of the
UPSC may be relevant irrespectiye of the finding
of the UPSC, the application of the mind of the .
Presidént should be evident from the order, If,
the competent auﬁﬁority enters a finding accept-
ing‘the finding of the Inquiry Authority or Tribunal
‘which held the enquiry; it may not be necessary

for thé revising authority tc reiterate the reason
for the finding. Here. that ié not the gase, The
Inquiry Authority as well as the‘Disciplinary
Authority has after a thorough discussion of the
evidence pro and against the applicant concluded that
the charge of the applicant has not beeﬁ established,
The President has cancelling that finding held the
applicant guilty of the charge and impossd on him

the penalty of dismissal from service. . Under such

K
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circumstances though the finding of the President
ig after consideration of the evidence as also
the finding and advise of the UPSC an independent

application of mind is a must,

17. In R,P.Bhatt Vs. U./0, I, reported in 1986(1)
SLR 775, the Hon'ble Supreme Court has observed

as followss:

n It is conceivabls that if the State
Government does not accept the‘Findings
of the Tribunal which may be in faveur of .
the delinquent officer and prpposes to
impose a penalty on the de liinquent cofficer,
it should give reasbqs why it differs from
" the conclusions of the Tribunal, though
even in such a case, it is not necessary
that the reasons should be detailed Pbr

elaborate, "

In thisé@aggfthe finding of the President which

is against the finding of the Induiry Agthority and
of the Disciplinary Authority does not contain

any reason at all for the finding other than that
it has accepted the Finding and advise of the UPSC.
In our viéu,=the finding of the UPSC cannot be
treated on par with that the Inguiry Authority

or ghat of Inguiry Tribunal; énd therefore it

is mxcthsg incumbent on the President to state

the reasons for the decision agaipst the applicant.
Hence, we accept the arguments of the learned
counsel for the applicant that the *ordanﬁvof
the president is non-Speaklng and coryptic OBEXX
and the cq@gequent order of punishment lmpOSlng
on the applicant dismissing him from service is
bad fcr non-applicaticn bF’mipd.

L.34
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18. The last point arqued by the learned
counsei for the applicant is éhat the impugned

order (Annexure-Y) imposing on him thé punishment

of dismissal from service passed on 23-2-89, can-
celling the order of the Disciplinary Authority
dr,'ﬂ;gping tl;e cha-rges dt.2_5-1-82 after issuing.the
fmoties Under Rule 29(1)(i) on 16-3-64 is unduly
belated and therefore not sustainable. Thouéh;..
According to Rule 29(1)(i) of the cCS(CCA) Rules,
when the President is invoking the powers of
revision, there is no perioed of limitaticn prescribed
yet it is necessarylthat the pbuers have to be
exsrcised within a reasonable time, The G.0. 1.
Instructio?s No,2 under Rdle 29 pontained in Swamy's
Compilftion of CCS(CCA) Rules, 19th Editipn at page
108 G. L., MHA.,‘DN No.43/109/64=AUD, dt. 18=-11-1964
addressed to the Vigilance Officers of all Minis=
tries/Departments of the Govt, of India, and (2)
0.G., P&T Letter No.8/42/64-VIG, dt, 7;1-1965,
addressed to all Heads of Circles and Administra-
tive Officers contain{ -instructions as to the
necessity of scrutinising the disciplinafy orders
and suggesting scopeAFor revision, This was
intended to cbviate delay in initiating proceadings
for review, Though these instructions are alsg
applicable to revision by Appellate Authority, in
the interest of justice even if the pouer of rei-—
vision is exercised by the President, it is nece-
ssary that the poiers should be exercised within

a reasonable timé. In this case, though the

charge against the applicant was droppted by the
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Oisciplinary Autherity in the year 1982, it was
only tuwc years therea f ter that a notice was issued
by the President informing the applicant that it

has been proposed torevise the order of the Disci-

‘plinary Authority. Though the applicant had made

a detailéd representation in the year 1984 itsalﬁ

S for a period of Flve years no crder was passed

and 1t ‘was only in the year 1989 that the order

dismissing the appllcant uas passed, Since 211

the materials necessary for the President for

'taklng d80131on were avallable or could have been

¥

made ava;lable within a reasonable period of six
months, or even cne year,.after the reply of the
applicant to the notice issved to him was received
by the President, but it is not known why a decision

could not be taken for a period of five years.

Under these circumstances, we are of the considered

view that the inordinate delay.had.caused considera-
ble prejudice to the applicant and for that reason

also the order is bad,

19. In the result, in the light of the fore-
goind discussions, we.find that the. impugned order

of the President at Annexure=Y imposing on the appli—

cant a punishment of dlsmlssal fr om serv1ce is un-

sustalnable ih law. 8, therefore, set aside the
ofder and direct the respondents to relnstata the‘

applicant in service with continuity of service u1th

'all the attendant benefits and to pay him arrears ‘

of salary»For the perlod durlng which he was 'ept

out ofiservice within a period of 3. months frpam the
date of commun1cation of a copy of. this order

There is no order as to costs.
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( AV, Har idasan )
Member (3)

( 8.K, Singh )
Member (A)
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