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CENTRAL ADMINISTRATIVE TRIBUNALsPRINCIPAL BEWNCH,

‘Newy Delhi this the 11th day. of May,94.

Shri Justice VeS. Malimath, Chairman,

Shri P.T. Thiruvengadam, Member(A).

Shri 5.5, Thukral

S/o Shri Atam Parkash,
R/o 1075, Gulabi Bagh, o
Delhi, ' . ees Petitioner,

By Advocate Shri Venkataramani and Shri S.M. Garg,

VErSHS

1. Delhi Administration through
" The Secretary{Medical),
Medical and Primary Health Department,
5, Sham Ngth Marg,
Belhi,

2. Director,
. Health Services,
Oirectorate of Family Welfsre,
Delhi Administration,
2, Battery Lane, Rajpur Road,

Belhi, " ee. Respondents,

By Advocate Ms Ashoka Jein,

ORDER (ORAL)

Shri Justice V.S. Malimath

fhe.petitioner, Shri 3.5, Thukral, was apnUpper
Division Clerk.uorking in thé.Directorate of Family Welfare
of the Delhi'ﬁdministratioﬁ. A diéciplinary‘inquiry was
initiated against him primarily on the allegation thst he
was unauthorisedly'absént from duty Frpmv29.10.1982 to

28,2,1983 and'thereafter.till the memo: of charges: were served

.The m titioner did not plead quilty and an.Inguiry Officer was

appdintéd,,.Tﬁe Inquiry Officer held the charges proved, The
disciplinary authority accepted thosé findings and passed

the order on 31.12.1987 imposing the penalty of compulsory

from 14,12.19g87 further
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directing that the period of absence from 27,9,1082
onuards shall be treated-as 'Dies—non' and the pension
and death-cum-retirement gratuity ' be restricted to
75% of the amount of sach admissible to him, Un appeal,
the said order was coéFirmed by order made in July, 1c8g,
produced in the case és Fnnexure KI, It is the said
order that has:ﬁeen.challenged in this csse,
é‘ oA bare perusal of the ordarfof the sppellate
authority makes it clear that it is not & speaking order,

¢ ‘
None of the contentions raised by the petitioner have
been examined, Henée, we are inclined to take the vieu
that the ssid order is not a valid order, This would
Justify remaﬁd-of the case tc the appellate authority, but
we consider it approptiate tc notice certeiﬁ circums tances
and the contentions whichwdre urged by the learned counssl
for the petitioner in support of the petitioner's case that
the order of the disciplinary authority is also lisble to
be gusshed,
3, The principle contention raised is that the
findings recorded against the petitioner are perverse as
no reasonable person would have recordéd the findings of
holding the petitioner guilty of the charges levelled
against Him, If ue examiae the substance of the charges,
it is that the petitioner remsined absent from 2¢,10,1962
wvithout prior sanction of leave. The period of absence
from 25.,10,1982 to 28,2.,1983 would be of four months a;d
upto thé date of the memo of charges it would be more than
five months, This 'is a pathetic case in which the petitiéner
had to face several painful probtems. .. The reasons for
the pe@ifioner's abseﬁce from duty have necessarily to bs
examingd not only for the purpose of holding the petitioﬁer

guilty but also in the matter of éSSeSSiHQ\thQ Dénalt th
ST Y that
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should be imposed, The pétitioner remained absent and
sought leave on the ground that his two infant children.
have fallen seriausly il1l, But the memo which the
petitioner recéived in response to his request is one
conteined in Annexure-l dated 5.11.1982. It is stated

thet in case the petitioner is sick, he should report

to the Police Surgeon, police Hospital for medical
examination immediately and that he will not be allowed

to join duty'uhless he produces the medical and fitness
certificate from the Police Surgeon, It is unfortunste
that a responsible Ufficer like the’Depufy Diractor Family
Welfare without ascertaining the real cause of ths petitioner's
absence directed the petitioner to report to the Folice
Surgeon for medical examination and warned him that he will
not be allowed to join duty unless he produces the medicel
and fitness certificate from the Police Surgecn, The |
petitionervhas promptly replied on 1,12,1982 wherein he

has stated that he had in his previous application m8n£ioned
thet his two infant children had fallen sericusly i1l and
they had been under treatment for thé whole of the month

of November end that they are/nggcovering steadily snd

there is noops to look after the‘ailing childpan,.his'uife
beiné a temporary Gove:nment servant nqt being in a position
to avail of lsave, He had applied Fof leave so that he could
look after his chilidren, When leave is sought on thié
ground, it ie surprising that the afficer without looking
into the reasson for grant of leavs chose to direct the
petitioner to report to the Police Surgeen for medical
examination further warning him that iflmédical and fitness
certificate from the Police Surgeon is not produced, he will
Qd be taken back to duty. The petitioner promptly brought

this aspe £ ice of .,
aspect to the notice of the authorities gnd sounht
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Furtha¥ exfension of leave for a ﬁonth from 16.12,1982 to
15.1.19834£0 enable hiﬁ to make alternative arrangement to
lock after his children; Whe nthese facts wer e brOught"
“to. noticéhébout the children's sickness and about the
‘mistake committaed by the authofities, instead of looking
at——~the mattér in the proper perspective, the reguest of
the petitiaﬁer for grant of leéve bas rejected by memo dated
7.1.1583 aéd the ﬁetitioner was asked toAreport for *duty
within seven days, failing which he was {arned tha
disciplinary action would be taken against him. There is
material which has been produced before us which is also
supported b& the'contention which the petitiorer has raised
in the memo of sppeal before the appellate authority that .
he had, in ?act taken his children before the Inquiry Ufficer
and also before the Dlrectorate of Hcalth Service. Thesé
facts are uncontrouerted FrOm the matprlals s, it is guite
obvious thaﬁ the reason put forward by the petitionér for
grant of leave was a true and genuine one. If the children
of the petltloner were really sick and it is on that ground
was available
that lesve/sought as none was /to look after them, one would
‘ expect the of ficer to have acted reasonably in the matter
of dealing with the petitioner's application For grent of
leave, It is not that the authorities had disbelieved the
version of the petitioner in regard to the petitioner's
children being nof vell and there being noone-else to look -
after them, ;Ue}havs,_therefore; no hesitation in holding
that the autHDrities acted in a manifestly unreasonab le
manner in deéllnlng to grant leave to the petltloner and

w//celllng upon him to join duty within seven days, Ubuiously,



the petitioner was not in a position to do so as it

was not possibie for him to leave'the childréﬁ in distress,
These Factéland circumstances cértainiy indipata that the
‘petitioner was not dealt with fairly and reasonably in
regard to %he gfént of leave.which he had asked for till
'28.2.1983 as admittedly - the petitionar had sought leave
till that date. It.is not, however, the case of the
petitianer thatjhelhad sbught ieaue Ffom 28.2.%983 onwards,’
Hence, the:pétitioner's absence from 26.2,1983 till fhe
issuance of the memo of charges dated 31.3.1983 Temains
uithoﬁt saﬁiéfactory éxplanatibn from the petitioner, It
is, therefore, reasonéble to drau thé infefence that tpe
petiticner remained absent without ény justifiable cause
‘for the said period From 28.2.1983 to 31.3,1983, S
regards fhié lapse, thers being no explanétion from the
petitioner,lthe aisciplihary authority would J-be I
jusﬁified in taking the appropriate action._ Whet would

be the appropriate 5uhishmeht thst ought to be imposed

‘in regard t§ the unauthorised absence from 28,2.1983

onwards? That is a matter on uﬁich.the disciplinary authority
or the appeilate autﬁority»ought'to apﬁly its mind., Ue, .
howevef, copsider it necessary fé say that the puniéhment

nay imposed.dFAcompulSpry retirement from service and
consequéntiél difections_issued.ﬁurtailing.the retirament
benefits is'manifestly unreasonable and Fér out of proportion
to the gravity of the misconduct, namely, unauthorised
absence'Froﬁ’28.2.1983 onwards, What other lower punishment
should be. imposed is/%atteriuhich can be decided by the
disciplinary authority, zSU?Fice it to say that any punish%ent
- lower than thé-cDmpulSDry'retirement from skrvice may meet

V//the ends of "justice,
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4, Before concluding, we would like to say that the
petiticner having remained absent for the first period from
20,10,82 1528, 283Ffor justifisble reascns and thersafter

without any justifiable reascns, the authorities would '

be justified in denying the backwages T the period
during which he hzd not worked, N
5, Fs the matter has been pending for a long time

nd the pstitionsr appears to have conly feu years to servs,

o

an sarly decision in the matter is absolutely necessary,
Hence, instcad of remitting the case to the disciplinary
authority, we consider it apﬁropriate to remit the case to
the appellate authority with the following directions:
"The matter shall stand remitted to the appellate
authority who shall pass a fresh order regarding
the penalty, if any, to be imposed on the petitioner
for his unauthorised absence cnly for tHe periaod
from 28,2,1563 onwards in the light of the find-.
ings recordedzabove, The appellate authority is
directed to pass .an appropriete order within e
period of three months from the date of receipt

of a2 copy of this order, No costs "
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ruvengadsm) {(V.5. Malimith)
(A Chairman
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