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1. Vhether Reporters of local Dapers may beQNW
' allowsd to see the Judgement?

2. To be raferred to the Reporter or not? \%ﬁq

JUDGE MENT

(DELIVERED BY SHRI J.p. SHARMA, HON'BLE MEMBER (J)

/

The applicant has filed this applicastion under
Section 19 of the Administrative %ribunals Act, 1985
against the order dt. 2C.12.1938 issued by Director
Postal 3ervices, Delhi Circle, New Delhi (Annexure AI).
By the said order, the representation of the applicant
was decided in the mancer that the suspension allowance

payable to the applicant betwsen 9.7.1974 to 14.5.1976

mady be restricted to vhatever he has already drawn: for
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‘the period beginning 14.5.1976, i.e., on the date on

which the official is deemed to have been placed under

suspengion vide memo of sven date {dt. 2.12.1988)

upto 13.9.1982. The gapplicant be paid pay and allowances

“at the same rate as admissible, vide orders of SSPO,
Delhi ﬁivision dt. 18.1.1975 and lastly the entire
period from 9.7.1974 to 30.9.1982 will be treated as non

duty for all purposes.

2.  The applicant has prayed for the following relisfs:-

(a) Set aside ‘the impugned order dt. 20.12.1988.

(b) Direct the respondenté to treat the said period
A of suspension as spent on duty for all
purposss with full pay and allowances.

{c) Direct the respondents to grant the retirsment
benefits of pension, gratuity, leave encashment

and insurance fund monsy etc. without delay
with intersst, :

3. The facts in brief are that the spplicant was
working as Sub Post Master since 1.1.1973 3nd since the re

was investigation of a corruption case against him, he

was -placed unde r suspension on 9.7.1974 by SSpPO.

The applicant was convicted by Sup Judge, Delhi unde r

Section 5(1)(d) of Prevention of Corruption Act, 1977

and Section 161 I.P.C. op 31.3.1976, .The applicant

preferred an appeal before the Hon'ple High Court, byt

s
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in the mzantime DPS, Delhi Circle tarminated the
service of the gpplicant w.e.f. 14.5.1976 on ground
of conviction under Rule 19{i) of CCS{CCA) Rules, 1965,

The High Court by the order dt. 12.2.1987 (Anre xure AV)
allowed the appeal and the conviction and sentence

of the appiicant was set aside. Tha respondents, howsver,
on 23.7.1987 again filed the prosecution against the
applicant in the Criminal Gourt in Delhi and the same

is still pending. The applicant has ;arlier filad
Original.Application No .1255/1988 befors the Principal
Bench challenging the impugned order of dismissal

dt; 14.5.1976. Thé spplicant has further prayed in the
sald OA that heishould be deemed to have continued in
service from the date of suspension til] his retirament
on attaining the age of $Uperannuation with all
consequential benefits. That OA was finaliy disposed of
by the order dt. 9.9.1938 (Anne xure AlO). Paras.13 & 14
f?t p-4 of the judgement are relevant, which aré reproduced

bslow :=

"The question whethep the applicant would be
entitled to fyll pay and allowances from the date
of his susoension to the date of hig retirement on
sUperannuation and to other consequential bemefits
can be gone into aftsp the criminal court takes a
decision in the fresh prosscution pending against
him in the Criminal court,

Lo
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However, it is not known as to vhen the
criminal court will deliver its judgement in the
fresh criminal proceedings. The gpplicant has already
retired from service. We, therefore, direct that in
the interest of justice, the respondents.should
consider the representations submitted by the
applicant and take a decision regarding the pay
an¢ allowances and other retirement beenfits
admissible to him in sccordance with the rules,
within a period of three months from the date of
communication’of this order.®

4. The goplicant was thus given an option to make

a representation to enable the respondents tb take a
decision regarding th® pay andallowances and the retirement
berefits admissible to the applicant in accordénce with

the rules. The representation filed by him was

disposed of vide impugned order dt. 20.17.1988

(Annexure Al) by the respondents. Since the spplicant

was still aggrieved, he filed the Original

Application for the r&liefs mentioned -gbove .-

5. The respondents contested the application and

stated in the counter that the application is bad

fior non joinder of Union of India as a party
to the pleadings and for want of the same, the

application is liable +to be dismissed. In this

B
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connzction, the respondents have quoted a numbsr
of julgements.® It is further stated that the
aolicant - was trapped in a corruption case and was caught

red handed accepting bribe of Rs.lO0 and a case was *

registered against him and was filed in the Court

of Sub Judge, Delhi, who convicted applicant by the

order dt. 31.3.1976 impoéing the punishment - of

one year R.I. and with & fine of #s.200. The applicant

J.. Kapil Kumdr Vs. D,oer\Aa
1989{1) ATR 575

2. State of Kerala Vs. Gereral Manager, S.Rly.
1976 SC 2538

3. Ranjit Mal Vs. General Manager, N.Rly,
1989 (1C) ATC 485

4. Udit Narayan Singh Vs. Board of Revenue
1973 SC 786

5. Surinder Kumar Vs. U.0.I.
1988 (1) ATR 554

6. T.R. Gupta Vs. Ganeral Manager, G.Riy.
1939(1C) ATC 845

7. Abdul Hussain Vs. State of Haryana
1989 (3} SLJ 64 )

8. Shanker Dagmte Vs. U.0.I.(pPB)
1939 (2) SLJ 681

9. C.3. Barodia Vs. U.0.I.
~1989(2) ATLJT 282

10. Union of India Vs. Parmananda
1989 8C 1185

1l. Kalimuddin Ahmad Vs. General Manager, N.Rly,
1987(4) ATG 574,

le
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filed appeal before the Hon'ble High Court, Delhi
against the judgement of the lower Court and the

Hon'ble High Court allovwed the apéeal on technical
gfounds as Smmiion.for prosecution was accorded by

an of ficer not competent to do sq without application

of mind. Theraafter a fresh prosecution has ?een

lying against the applicént in the Criminal Gourt and
the same is ﬁending. As such'provisional pension

has been paid. Nb’provisional DCRG is payable to

the applicant in view of para-1(C) of Rule 69 of the
CCS{Pension) Rule s, 1972 until tﬁe conclusion of the
judicial procegdings and issue of final orders theréin.
The tfial against the applicant is in progress on the
chargesheet filed in thé criminal case. It is said
that the judgement.has already been delivered in the
earlier Original Application‘No.1255/1.-988 filed by

the applicant in the Pfincipél Banch, in which the Behch
had orde red that antiflemént of the appiicant .to full
D ay dnd ailow@nces from the date of his suspension’

to the date of his retirement on superannuation and to

cther conséquential berefits, can be gone into after

the Criminal Court takes a decision in the fregh
prosecution pending against the applicant in the

Criminal Court. \)
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6. We have heard the learned counsel for the parties
at iength and have gone through the racord of the case.
-Regarding thé non joinder of Unilon of India,
the learnad counsel for the applicant tras referred
to the casse of T.S. Gopi Vs. Deput? Collector of
Customs, a Full Bench decision reported in 1989(2) SLJ
CAT 337 where it is held that when the relief claimed
in an application can be given by an authority -
subordinste to the Union of’Indi#, it is not nﬂcéssary )
to implead the Union of India as the former party.
‘The 1learned counsel.for the applicant has also referred
to the decision in the case-of State of
Vs, G.M., SouthennRailway,—l976 SC 2638 and U.N. Singh Vs.
Board of Rﬁvenué, 1973 SC 786. The learned counsel
for. the respondentis has alsc referred to a nuhber of
judgements referred to in para-5. Howevar, the matter
in controversy need not be decided as v find that

this application is premature on the reasons stated

hereinafter.

7. It is not -disputed that a criminal case is still
pending against the applicant and at the time uhen;he
filed the eérlier.Origihal Applicstion No.1255/1988,
that criminal prosecution was also pending. In that

Original Applicaztion also, the applicant had claimed the
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same relief and in para 13 of the judgement quoted
above, 1t haé been specifically heldvtﬁat the

reliefs claimed by the applicant can only be/gone into
after the Criminal Cogrt takes é decision in the
pendiné criminai greceedihgs. in view of the above
facts, the present agpplication is pafently premature

;-

if not barred by the principles of rejudicata.

8. The learned counsel for the applicant has refarred
to para-14 of the said judgem&nt . as -quoted above ,

But that wes only a direction given to the respondents
to consider the represenfation, if any, of thé
applicant. The Tribunal would noqlike to act as an
aop2llate authqfity against the administrative order
of the competent.authority passed on the representation
of the applicant because a matter was almdst in issue
in the earlier OA and it has been_sgecifically held
that the reliefs claimed by the aoplicant can only

be gone into after the gonclusion of the criminal {rial.

9. It is not open to the Tribunal to go into‘the merits

of the case whether the fre sh brocee&ings can be

e




initisted against the applicant in the Criminal
Court and also whether such proceed;ngs érq in
continuation of fhe @ arlier chargesheet filed'against
the gpplicant under Prevention of Corruption Act, 1947.
The said prosecution as stated b? the appl;cant himself

has been launched against the aspplicant only after a few

months in 1987 and thst 1is s%ill pending. Thét
prosecution wasialso pending at the time when the
applicunt filed earlier Q@riginal Application No.l255/88,
The facts have not at all changed when the applicant has
filed the present application because the respondents
decided the representation and gave some relief to the

apblicant as stated in the impugned order dt. 20.17.1988.

0. As regards paym nt of DCRG, the lcarned counsel
for the respondents-has referred to Rule 69(1)(c) of the

LQagEéﬁsion) Rules. The learned counsel has referred

to the case of D.V. Kapoor Vs, WI and Ors., Judgeme nt

Today (JT) 1990 (3) sC 403, vwherein the Hon'ble Sup reme
Court has held that the order 4o withhold the gratuity
4s a measure of penalty is obviously illegal anddevoid

of jurisdiction. Here the question of withholding

gratuity does not arise because it is a caee he re
is ¢ Vi a

%
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person is facing a criminal case in a competent Criminal
Court on' corruption charges and in the event, the
prosecution succeeds, then the services of the applic ant

which already stood terminated by the order dt. 14.5.1976
and that order has not been set aside and there is no

specific crder to treat the period from 14.5.1976

till the date of superannuation of the ap@licant, i.e,,
30.9.1982. As a result of the appe al having been allowad
by the Delhi High Court, the applicant has Eeen kept
under suspension, probably under Rule 1C{4) of CCs (cca)

Rules, 1965.

1l. The learned counsel for the applicant has
- relied on the authority of Union of India Vs. R.Akbar

Sharif, reported in AIR 1961 Madras 486. In tnis

reported case, the criminal proceedings againét the

respondent-Akba; Sharif had concluded and no prosecution
was'pending against him. The Jlearneq Counsel for the
dpplicant has also referped to the case of M.L .Malick
Vs..Lieutenant Governor, Delhi, rEportéd in ATLT 198812)
CAT (Rrincipal Bench) 498, This cace also does not

apply to the gpplicant zs in this case, it has been hald

that on the date of SUupeérannuation of the @pplicant, no

L
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disciplinary proceesdings had been instituted or

pending against him, while in the present case the

criminal procsedings are still pending be fore the

Criminal Court.

12. Taking all these facts into account, we are

of the view that the present proceedings are premature

and the relief claimed by: the gpplicant cannot be gone
into at this stage unless and until pending criminal
proceedings are decided. TIn the circumstances, the

OA is dismissed leaving the parties to bear their
own costse.
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(J.P. SHARMA) 9 j P>
MEMBER (J)
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