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CENTRAL ADNINISTRATIVE TRIBUNAL, PRINCIPAL BENCH,
| * NEW DELMI - '
0A No, 2386 of 1989 . " Date of dscision 2ndAugw t,1991
Shri Inder Packash Sethd ses Applicant
versus

1. Shu KeCo Shama ‘
Chairman, Standing Committu of the
ESI Corporation,

E+5.14Ce Building, Kotla Road,
New Dalhi,

2, Smte Xusum Prasad,
Dirsctor General, _ _
Emplayess' State Imsurance ‘Corporation, ’ o
ESIB Bf.ﬁ.ldim. New Dalhi,. YY) A'RQBPOMUﬂtSQ,

Curms Hon'bls fir,. 8.5, Sokhon, Vice Chaiman,. :
Hon'dbls Mr, I.K.Rasgotra, Adninistrative Membar,

For the applicant = In parson, ‘
For the respondents = Hr. D.P.Nilhotra, Advocats,

BeS.SEKHON, UC3

Dupartmantéa; enquity under Regulation 14 and para 3 of
'I’hj.r;i Schedule eo -the Emplaoyees® States Insurancs Corporation(Staf’f &
Conditions of Service)Regulations,1959(as amendsd),(for shor:.t;»
Tthe Regulationa') was conﬁuc;ed against the applicant, who has |
since retired, in respect of the following articles of dwgngck#

" That Shri I.P.Sothi.whila functioning as Narmgor,'
Local Office, Najafgath during the pericd from 9,1,79
to 30,6,79 passsd tha paymont of Matsmnity Banefit
amounting to Re.330/= on 23,1,79 for tha pariod from
10,1479 to 20,1478 in respact of Smt. Kamlesh Seth
Insurance No, 11-908153 on the basis of the domitaents
uhi.chkwori forgod and confirmed the dishursemept of
the payment to the Insursd Yoman by rscotding @ falss
certificate on ths paymsnt dock}at dated 23,1,79 that -
the payment was made in his presence, Thus the said
Shri 1.P.Sathi passed and certified to have disbursad
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the payment of Rs, 330/~ in connivance with Shrt
Subhash Chander Mighlani, the thon UDC-Cashisr/Tellsr
‘with ulterior motive. The abovs act of Shri I.P.Ssthi
has caused pacunisry loss to the Corporation to the:
amount of Rs, 330/- '

Thus the aforesaid Shri I.P.Sethi has failsd to
maintain atvoluts ingegrity, dsvoticm:: to duty and
exhiditad corxluct un=bocoming of a Corporation employzs,
tﬁouby violating Ruls:3 of the Central Civil Services
(Conduct) Rulss,1964 read with Regulation 23 of the Employsea’
Stats Insurance Corporstion{Staff & Conditions of Service) ’

Regulations, 1959(As amendad)."”

The TAquiry Officer found that the chargs of lack of intsgrity -
és also of lack of devotion to duty had not been suhstantlltd.
Tho Dirsctor Genaral, Employees' Stats Insurancs Corporation

( for brnviﬁy'e saks callad the 'Cotporation’)= respondent No,2
acting as the disciplinary authority, hossver, disagrseing with
the findings of the Inquiry Officer held the spplicant guilty

of the charge of lack of dsvotion to dﬁty. The diseiplinary
authority Qxao_his orddr dated 14th July,1sae(hnn.xums A=3)
imposed the penalty of uitt;holdln_g of incremsnt of pay of Rs,100/=
falling dus in April',wep till the data of superannuation of the
Qpplicant which was 30th Sept.,1989 (AN), Appligant's Ip['J.Gl
datad 10,6,88(Annexure A=10) resulted .!."n modification of the:
penalty awarded by the disciplinary authority to}tl-lo penalty of
stoopags of appilcaat’s incrment of R3,100/= falliing dw in

April,1989 for a period of three monthe without cimulative effect,

2, On ths matsrial date viz, 231d January,1979, applicant was

.posted as Local Office Mangger,Grade-Il in the Kirtinagar Logal Office,

A sum of Rs, 330/« was paid to one Smt. Kamlesh Seth to whom the

provisions of ESIC wers applicabls, Applicant recorded the following

certificats on the docksts-

~

"paid in ay presonco;'

Prior .to this payment, two sarlier paymsnts of Rs, 1710 and 480/~
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had bsen made to Smt, Kemlesh Seth on 29-12<78 and 91,79
reapoctiVIly; Sh::i Ramash Chander, »amthsr enployae of the

ESIC and Smt, Kemlssh Seth were prosscuted and triad.fo,r' the

of fences punishable uﬁdgr Sachion 120-0 mwad with Ssction 420,

420, 467, 458, 471 IPC, The lsarned n-trapolxtaninagistsgto,

New Dalhihold Shri Ramssh Chandsr guilty of tho officences punishable
undsr Section 420, IPC as also for ths of fences punishable under
“section 471 read 'qith Section 468 of the Indian Pemal Code,

The aforssaid i’im_lings wers rgco:de‘d by ths learnsd Magistrate

in respect of tha paymsnis of Rs, 480/- and 330/: and the forging
andyni.ng J as gonuino the forged do‘cman.b in regard to the payment |

of the aforssaid sww, Smt, Kamlssh Seth was ohowsver, acquitted,

36 _‘pplicant'a Fepressntations to ths Cﬁairnan enidad in vain,
Aﬁplicant has :lspt;gned the o_-rdors mads by the disciplinary
authority, Anmexure A8 and the appsllats authority, Annexurs 5-11.
Th.n salisnt grounds which gmunﬁa were also urged by the applicant
during the courss of atgmonta, on which the impugned orders have bsen

challenged arei=

(1) 1t was @ very old cese and the delay is entirely on the
part of ths respondents,

(11) Ths tnctdent took place on 23rd January,1979 .the enguiry
commnced 4in 1986 and the diseiplinary authority passed
the order after inordinats delay on 14-7-g9,

{141) He was quits innocsnt and the real culprit was Shei
ReCeSahdsy, who has alsg been found guilty by the learnsd

l‘!lt:@poutan magiagrato, nesw Dalhi vide Judgenent dated
12=8-85(Annexure A1),

(iv)  Dus to prolo ‘ |
nged agon y, ha has suf? red
end tha penalty hpooad.ia harsh, * " Stroks of paralyeis
(v) Hii;hhol#ng of increment and denia)] of promotion whien his
Juniors have been promoted is tantamount to double |

~N

Jeapardy which is violative of Artigles 14 and 16 of the |

Comtitution, _ . %

~
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4e Respondents' defence as disclosed in ths counter is

o

that the disciplinary authority and the appsllats authority hava

hald the applicant nsgligent in ths performance of his dutias which led’
to a fraudulent payment of Re, 330/= in the local of fice. Tha
disciplinaty authority is not bound by ths findings of ths

Ingquiry Officar EH;:ZIB required to taks indspendent deciaion

affqr going thmughv the procssdings of the enquiry and, relevant
records, The decision taksn by the diséz,pnrpary authbrl-ty is ‘ |
umssqilable in law, The penalty imposed by the disciplinary
authority as also by the appellate authority is not harshi , a

more reasonable and sympathstic decision uas not possible, -

~ The Tribunal carnot interfers with the quentun of punishment, '

it is not a case of infraction of‘ Atticlas 14 and 16 c@s also

.of dod:lo joq:udy.

Se We hava tward the argumsnts addressed by the applicant and
by the learned coursel for the respondents and have also parused

the plsadings and the documenis on record,

s,' ‘The applicant commenced his argunanta by submitting that

he hns already ouff‘ored onomou!ly S0 much ao, that he had lui’fomd
a paralytic stroks also dus to the agony yh:l.ch hs underwent as |

a result of long drawn out pm_es;dj.ngs. Applicant addsd that

he has also suffersd a 1959 in i.'li,:lrnl \bomf:lqs; he was not granted

promotion even tﬁough his junior: Shri R.S.Wahi who had besn

auardad a major psnalty of withholding 6? om insrement from

July 1988 to Decembn,‘lgsa was promoted with effect from 6th Feb.,1989,

On the af‘omsaj.d pl‘Btnlu, nppucant submitted that it 4s a cass

of - ttiph peml.ty » Applicant's suffe ring @ pamlyuc stroks,

no doubt, evokss sympathy, Thj.aZﬂwoua:, scarcely a ground gemrmans

to the velidity or otherwias of the impugned orders, The submission

of thu .epplicant that it is a cass of imposition of tr.tp].o pemlty

is  devoid of merit, In this oonnect‘ion it would be partinsnt

to point out that the Teduction in the retiral benefits is the

g
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order,
natural corsegusnca of the oparation of 'the pnmltyt The promotion

of Shri Wahi also cannot ~improvs the case of ths applicant
in any wiss as the applicant was to sarn promotion on gis'omn

merit, The aforesaid submission,is,tharefors, held to be meritlses,

-'i. It was next urged by the applicant thné evsn the modifisd
penalty imposed by the appellate authority is much too hateh
_and disproportionate to ths alleged act of deluj‘quency.' In this
connaction, applicant aléo pre3ased into service tha raducti.on.
in ths quantum of retiral benafits incluq;lrg the ﬁena.ton as

9130 the factun of his non=promotion, Suffics ;t to point out
in this connaction that as per the dictum-of gtﬁé'suprema

Court in 'Union of India ve Pama Nanda“" the Tribu;nl has

ordinarily no poser to interfers uith thas quantum of"punishment auar-
ded by the compstent authority on thé ground of psnalty being
excs3sive .or disproportionats if ths pemalty is bassd on

evidence and is not malafide, arbitrary or perverss. In ths

facts and circumstances of the cass, it ?Is]zgif‘ficult to taks the
visus that the penalty imposed by the d:lsg:ipli.mry éuthority or

the modif ied penalty {is érbitrary, malafide or perverss ,

. Be It was next subnitted by the applicant that the

“order made by ths diselplinary authority 1s vitiated fop

the reason that the 'ord‘r was ~p‘as‘s’a't:! by the dis ciplinary authority
without giving any opportunity of hsaring or serving a show

cause notica, even though the disciplinary authority dis;gteed
with the findings of the Inquiry Officer, In support of the
af‘oreaaid‘smmssion, reliancs was placad by the applicant

on 'Kavindra Prasad Pandeya vs, Union of India #nd-othmm'? |
The .1aamed counsel for the respon:lentg countsred by stating
that Kavindra Prasad Pa‘ﬁd.ya(s‘;pra) is not applicebls as that
Cass is distinguishable, ‘Relying upon sewsral other decisions,

the Patna Bench in Kavindra Prasad Pandsya (aupra)l held' that ..

1. 1989 LAB,.I.C, 1338 %
2, (1931) 16 atC 702
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as the 3ucip11nary authority choss to disagres with the reasoning and

findings of the Inguiry Officer, 1t should have bean done af ter affording

an opportunity te the applicint and that since a copy of the report of

the Inquiry foicer has baen furnished to the spplicant only alongwith the

copy of the order of d:l.acipnnary authority aftn issuing the sams, thare

has besn dsnial of reasonabls opportunity a8 ‘omhagad undlr chmo (2)

of Articls 311 of the Comstitution. The case considerad by the Patna Banch
was a casse oi; imposition of penalty of reduction to the lower grads and .
the principal finding wes that there has baen donial_ of reasonable

opportunity in that case as envisaged under clawse (2) of the Articls

311 of the Comdtitution,

Keyindra gragag, Papdaya (supra), thersfore; is distinguishable from
ths case boforo‘ We In the present case the applicant was chargo—sheotad
under Regulation 14 and pgragraph 3 of ‘the Third Schedule of the -

ESIC (Staff and Conditions of Servica) Regulationa 1959, as smanded
for major »pen'altgf. . In purswance of the chargsshest an enquiry was held in
which Shri So‘th'i had'parucipa;ed.» The Eqnu!.:.;y fo‘i.car—.tn his report held
that "the chargss framed against Shri I.P. Sethi have not besn proved,”
The aisc1§nnary ‘authority vide order No, Vig, 15(161)/80 dated 14,7,1988
whils agreeing with the findings of the Enquiry Officer that charge of lack
of integrity has not bﬁan. proved, disspzeed with him (E,0,) in so far as
the charge of lack of devotion to duty was concarned, for the teas'ons
recordéd in the order, Accordingly, the disciplinary authority imposed
upon the applicant the penalty of withholding of his increment of Rs. 100/-
falling due in April, 1989 in the pay s@als of Rs, 2000-3500 till his
, rat\irement on suparannu‘ation falling on 30,9,1989, Thus the penalty imposed
viz, withholding of his increment of pay for a period of 6 months, comsti-
tutes only a minor penalty, The disciplinary authority alsg sent a copy of
the Enquiry- Officer's report along with his ordar to the appli.éant.’ The
applicant appealed to the thiiman, Standing Committes, E,S,I, Corpor;tion,
Shram Shakti ahapap, New Delhi on 1-0.‘8.1 988, seaking rﬁviqw of the punishe
ment imposed by the diaciplinary a'uthor.tty. The> appellate authority,
after coneidering the appeal anrd the entire cass record, modified the
punishment to "stoppage of his incrsmant of pay of Re. 100/- falling due
in April, 1989 in the scake of Rs, 2000-3500 for a period of throe monthe

without cunulative ’effoct." Vide order dated 18,11,1988, The applicant %J,(
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further representesd to the Chairman, Stan@ipgA69mmittaa, €SI Corporation

: 4 ' ' A 1~ Wag
vide reprssentations dated 14,12.1988, 13,1,1989 and 17.1.‘.1989. He U9

howsver, advised vide lottar dated 30,4.1383 that no new matsrial has bsan

brought on rocérd in the representations and therafore déc;sion already

communicated yide order datsd 18,11,1988 holds good.

It was argued that in a;gofdanca’with‘the,principlas of natural

justice a copy of'the'inquiry report should hava besn supplied to the applicant;

before the disciplinary authority decided to imposa the penalty, particularly,
uhen\the diseciplinary aythority was disagreseing with the findings of the
enquiry of ficer, This argument is not sustainable es no prejudice was

caused to the applicant by the non=fumishing of the copy of the emquiry repport,.

' The enquiry officer had not held the applicant as guilty of the charges framed

agaimet him, Further this was not an ex-parte enquiry, the outcoms of which

| was not known to the applicant, Even if the copy of the enquiry report was

supplied to him bafors imposition of the minor pehalty‘thare-was na ground

‘on which the applicant could have submittsd a representation to the disciplinary
authority when ha'had bo!n‘oxonérated in the onquiry; After the minor penalty
was imposed for withholding of incrsment for 6 moﬁths[th; applicant aﬁpeélad
agairét the order to the apﬁﬁliate .aut‘hori.ty and the appellate authority
keaping all factors in mind modified the punighmané to withholding of
increménts only for a period of thfae ﬁonths, i.e, ffom ist April, 1989 to
30th Juns, 1989, This alao rasultad in mifigating thé financiél hardship

to the applicant which he would have othotmiaa suf fered by way of loss in
gratuity, leave encashm-nt etc. Under the circumstancca we are not imprassad
by the argument that non—furniahing of tho capy of the anquiry resport cawsad
violatiaon of the priﬁciplea of natural juatico.

In_the Stata of UsP, Vs, Om gragaah Gggta AIR 192Q S€ 679 theit

Lordships in the Hon'bla Suprema Court uhila on principlas of natural jnstica

\

ohs erved thats- '
”All that tha‘coﬁrts have to sas 13 whether the non-obssrvance
of these piinciples in a judicial case is likely to have
resulted in deflecting the Course of Jwstica,?

Further the ratio of the judgement of the Full Bench dated 6,11,1987 15 the

case of Prem Nath K, Sharma V. UOL in TA' 2/86 and as conFlrned by the

J

Hon'bla Suprsme Court in UOI & Drs. Ve Mohd, Ramzan Khan JT 1990{4} SC 456

also is not applicabls to th. case, EZ?
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Ih visw of tho discussiam ‘a8 above, we do not find .any.
jaﬂtiricatian for. 1ntnrfereing with the ordors dated 14.97.1988
and 18.11,1988, Us order accordingly and dismiss the application
with no order as to costs, -

(I.K. RASHOTRA / (a.s. ssxuou)
Meabar( )sz 1 : " VWics-Chairman

' Pronouncad by me in the open Court E@day.'
(IeKe RASG

MEMBER( A)
22 08.91 ®
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