.

4 - | K/
_IN THE CENTRA{ ADMINISTRATIVE TRIBUNAL : O |

&

" NEW DELHI
0.A. No. 2378/89 198
. TA. No. With .
: - MP-152/90 ~ DATE OF DECIsIoN__29+1.1990,

Shri P.T. Thomas

Applic?,nt (s)

Shri B.,B8. Rauwal

Advocate for the Applicant (s)

Versus

Unipn of India & Others Respondent (s)

Shri Pe H_‘ _Rﬁm é-!‘_’!angi ani - Advocate for the Respondént (s)

-

CORAM :

‘ The Hon’ble Mr.. P+ Ks Kartha, Vice=Chairman (Judl,)

-

The Hon’ble Mr. 2. Ke Chakravorty, Administrative fMember,

1. Whether Reporters of local papers may be allowed to see the Judgement ? '7)—0
2. * To be referred to the Reporter or not ? ,
3. Whether their Lordships wish to see the fair copy of the Judgement ? TVd
4; To be circulated to all Benches of the Tribunal ? b A
JUDGEMENT . _ ' !
(delivered by Hon'bls Shri P.K. Kartha, V.C.)
‘ The applicant, who was working in tha Cabinet

Secretariat (RAW). as Debuty Field Officer {GD), filed
this application undsr Section 19 of the Administrative
Tribunals. fict, 1985, lseekingvth,e f"‘ollcmrling reliefs:-

» (i) t-o quash: the order dated 29 's."t October,

1989 uhereby the rasspondents have scught

.

Eo dismiss him from service under sub-
clause" (c) of the proviso to clause (2)
of frticle 311 of ths Constitution;
(ii) to direct the respondents to pay to him
| pay and &allowances from September, 1988
onWwards till date with éll tne hene=fits

accruing from time to time together with

interest at the rate of 18% per ar%num; | E
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(iii) to direct the rasponcents to pay him all
back wages with all incremsnts and othar
duas together with interest at the rate
of 18 per cent per annum;
(iv) to direct the respondsnts to pay to him
damages tﬁ the tune of Rs,7,00000/-;
(v) to afford protection to his life and to
the lives of his family members who ars
in imminent danger of bsing 1iquidated
by the resspondents; aﬁd
the &~
(vi) to declare/msmo, datad 26.7.1980 issued by
the Minist&y of Home Affairs, Department of
Personnel &.Administrative Reforms, regarding
the procedure for dealing with Government
séruants engaged in, or associated with
subvarsive actigities, as violative of the
principles of natural justice,
2. By way of interim relief, the applicant has pray ed
that the respondents bs directed not to give effect to
the dismissal order, not to svict him 'from the Government
accommodation occupied by him and continue to provide him
the banefit of C.5.H.,S5, Card, and that the respondants be
directed to pay him subsistance/survival allowance squivalent
to roughly three~fourths of his emoluments, i,8,, around
Fs5,2,400 per month on the basis of a similar order passed
by the Supreme Court in writ petition Nos, 205-207/81 in
similar cases of dismissal.
3. The application was listad for admission on 1,12,1989,
when the Tribunel directed issue of notice to the raspondents,

returnable on 17,1.1990, Notics was also directed to be

On_—
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issued'to the respondents on interim relief, returnable
on 15th Décember;-1989. In the meanwhile, an interim
order was passed to the effect that the respondents are
restraiﬁed from dispossaessing the applicant of ths:

Government quartser, subject to the payment of rent,

etc,y as par the rules,

4, The case uwas listed for admission and interim
relief on 17.1.1990 when we went through the records

carefully and heard the learned counsel for both the

parties, In the meanwhile, the applicant has also filed

MP-152/90 on 12.,1.1990, UWe have heard the learned counsel
for both the parties on the said M.P, also, In our opinion,

the application deserves to be disposed of at the admission

- stage itself, Shri B.B., Rawal, the lsarned counssl for

the applicant, pressed for grant of interim relisf, as
prayed for in the application while Shri P,H. Ramchandani,

the learned counsel for the respondents, opposed the
same,

5, At the outset, a brief mention may be made
about MP-152/90 in which the applicant has prayed
that the respondents be directed "to keep their hands.
of f the applicant and Fis family, pending disEosal of

this 0. As by this Hon'ble Tribumal, failing which a-

~ sug mot® criminal contempt of court proceedings may be

initiated against the respondents." It has been alleged

oy —
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in the M. P, that not content with the dismissal order
which has bésn challenged in the main application, the
respondsnts have let loose = terror and persecution
against the applicant and his family by misusing the
national raesources sarmarkazd for ths country's sscurity,
i,=s., man-pouer, vshicles, and Sescret Service Funds,

The applicant haé beesn constantly followsed by half-a-
doZen\officers of RAW, Thay haves sent thair officars

to his residence who have told his nsighbours that he
has bzen disﬁiSSQd for "some very big crime", This

hae caused a tarrific mental setback and social esmbarrass-
ment to him and his family mémbers. The resﬁondents
hava also utilised their Police fraternity with ths
Delhi Police, following which a Sub-Inspactor of Lodi
Road Police Station visited his house on 9,1,1990 in

his abssnce and demaNded to know from his uiFe4as to
what hes was doing for his livelihood after his dismissal,
It has bean contsnded tha£ iwhen.: . any judicial forum is
seized with any particular case, any intaerference
intznded to cause < mental torture on the applicant

so as to prevent him from concentrating effectively -
on the prosecution of his case, is a criminal inter-
ference with justice and is, therefore, a contampt of
court,

6. Quring the arguments, Shri 8,8, Raual, the

learned Counsel for the applicant, has also drauwn

our attention to a s3cret Circular issued by the Cabinet

Sscretariat on 23rd October, 1989 (Circular No,7/32/89-
$) undar the signature of R, Balakrishnan, Officer on

Special Duty, The Circular refers to the dismissal of

QL -~
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the applicant and another officer for having indulgsd
in activitiss affacting the sescurity of the State,

It has further been stated that "Their activities

had created an atmosphere conducive for foreign powers
interested to penetrate the S=2curity Qrganisations,
Needless to say, ws have not only to guard zgainst
such attempts and intsntions of foreign powers but
guard against subversivelelements from within, As
the above mantioned individuals have proved to be
sgcurity hazards, the mzsmhers of the Organisation
are advised to keep away from the tuwo individuals
lest they attract adv=rse attention;"

7. + Thes contention of the learnsed counssl for the

applicant is that ths aforssaid Circular amounts to

socl al osﬁracism . of the applicant and shows the

mala fide intent of the respondents,
8. In our opinion, the grievance mentionad in the

M.Pe and the praysr sought therein, are outsides ths
purview of this Tribunal as not being “service
. N oL, . .

matterswithin the m=aning of Section 3 (g) of the

Administrative Tribunals Act, 1985, Ths applicant will
O

have to szek his remedy in any - appropriate forumg in

accordance with law, if so advised,

9., With regard to the reliefs sought in the main

application, the basic stand aof tha applicant is :hat

the impugned order of dismissal from servics uvas issuad

by the respondents out of mala fides and ulterior motives,
The contention of the respondents is that the parsons
against whom mala fides havs besen allegad, have not been

impl=aded as parties and thsy have not bazn given an

o\~
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opportunity to file counter-affidavits in their

defence,

10; | The Union of India, through the €abinet Secretary,
is the first respondent. Shri A.K. Verma, Secretary,
RAW, Cabinet Secretariat, is the second respondent, and
Shri ﬁahesh Shanker, Additional Secretary (SR), Cabinet
Secretariat, is the third respondent. The impugned

order dated 21.10,1989 has beén passed "By order and in
the name of the President" and it has been signed by the
third respondentf
11, The facts of the case, in brief, are the follouing,
The applicant is a directly recruited Class III official
in the rank of Dgputy,Field Officer (General Duty). He
joined service on 1st'De¢ember, 1972.in the Ressarch &
Analysis Wing, Cabinet Sécretariat. He was made quasi=
permanent from 1st December, 1975, Hs has nét, however ,

besen confirmed in the said post,

12 According to him, troubles started, one after

the other, with his posting undser S.B., .Jodhpur, when

he refusesd to’carry out the "personal chore of some

senior officers®, He fesls that this has led to a chain
of. harassments te him beginning from entry of adverée
remarks in his cenfidential report for the year 1978-79
communicated to him after a lapse of 11 monthsjthe decision
of the reSpondents not to allow him to cross the Effic iency
Bar in 1980;recording of adverse remarks in his subsequent
CRs for 1980-81 and 1981-82;implicating him in a criminal
case in 19844uhile he was working at Bombayshis transfer to
Delhi from Bombay in October, 1984; the suggestion of

Shri Arun Bhagat, the then Deputy Director to him on 1st

O —
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December, 1984 to resign; the alleged threat by
Shri V,K, Saraf, the then Joint Director on 16th

Becember, 1984 that unless he withdraws the case

filed by him in the High Court, dire conseguences

would follow; refusal by Shri R, Balakrishnan, the

then Addl, Secretary and now Officer on Special Duty,
on 9th October, 1986 to allov the applicant to compul-
sorily retire from service under Rule 135 of the R&AU
(RC&S) Rules, 1975 though.such a course had been
suggested to him by Shri S.E., Joshi, the then Secretary
(RAU) on 24th Septamber, 1986' his transfer to Tezpur
in" August, 1988; his transfer to the Section under the

Under Seeretary (Personnel-V/S.0. (Personnel) vidg office

order dated 31.8.88 but not allowing him to join duty;

issue of a charge-sheet to him on 28th July, 1989 uﬁde:
Rule 14 of the C.C.S. (CCA) Rules, 1965 for his alleged
tailure to carry out the transfer ufder to Tezpur; and
Flnally, iscue of the impugned order dated 21st October,
1989 whereby he has bsen sought to be dlsmls-ed from .

SEI‘UJ.CB.

13, The versicn of the‘applipant is that the impugned
order has not bsen formally communicated to him, He.has,
houever, received a telegram to the effect that he stands

dismissed from service wes.fe 21,10,1989., The versien

of the respondents is that it was sent to him by registered

post, but the same came back undelivered. A copy of the
impugned order was produced in the Tri bunal on 3rd Nov, ,89,

when the miscellaneous petition No,2413/89 in 0A-1616/88

‘moved by the applicant, came up for hearing, A copy

On——
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of the same has bden annexed at Annexure A«14 uwhich

reads as folloust-

"Whareas ths Presidsnt is satisfied under
sub-clause (c) of the proviso to clause (2) of
article 311 of the Constitution that in the
%nterast of the security of the State it is
is not expediant to hold an inquiry in the case
of Shri P.T. Thomas,

And whereas the Prasident is satisfiec
that, on the basis of the information avallable,
the activities of Shri P.T, Thomas are such as
to warrant his dismissal from service,

Accordingly, the Prasident hereby dismisses
Shri P.T, Thomas from ssrvice with effect from
21st Uctober, 1989, :

(By ordsr and in the name of ths Prasidant)

Sd/ - Mahesh Shanker
Addl, Secy, to the Govt, of Indig"

(Eigg Annexure A-14, p,101 of the
paper-book).

14, To complete the narration of ths factual positien,
it may be mantioned that apart from ths presesnt application
fFiled by the abpliCant in the Tribunal, the following
casas have baen filed by ~him and the same are pending:-
(i) Jrit Petition No,166:/82 filed in the
Bomb ay HigH Court challenging the validity
of the impugned advarse remarks for the
year 1978-759 conveyed to him vids memcrandum
datad 27.2,1980, scesking direscticn to ths
respondants to consid=r thz cussticn of his
crossing the Efficizncy Bar as on 1,12, 1280
and also to dirsct tham to ccnsidar his case
for promoticn to the rank of Field Officer
and to restrain the respondsnts from trans=-
farring him from Bombkay uifhout the lz2ave of
the Court. The petition is still pending

in ths Bombay High Court,

O—
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(1ii)

(iv)

D

0A-1006/87 fi lad at the Principal Banch of

0O

the Tribunal on 20th July, 1987, praying for
a direction to the respondents to confirm
him in ths rank of D.F,0.(GD) from Dacember,
1975 or Jahuary, 1976, to promote him, to

pay him thé difference of pay and allouwances,
including arrsars thereof, to circulate a
finalised seniority list of DF0s(GD) as on
21.10.1975 and to give the banafit of N. 8.0,
as a numbar of his juniors had been promoted,
This cass is also pending.

0A-1616/88 uhich Uas-admitted by the Principal

Bench of the Tribunal on 30th August, 1986

.challenging his impugned transfer to Tezpur,

He has stated that the Sué}cial Member
admittard the application and passed an intsrim
order of stay. This was, howsvar, vacated by
the Administrativs M2mbar on 9th Septasmbar,
1989 though thare had been no changz of
circumstances, A‘reuieu application filed

by him zgainst the vacation of the stay, is
still pending,

0A-725/89 filad in the Principal Bench of

the Tribunal pra?ing that the respondents

be directed to circulate a detailed chartar

of dutiess of Junior Exscutive Cadre, to

post him only at the fight place for which
he was sppointed, trained and oriented as
éer the chartar of dutias, and to gquash ths
adversa remarks, This case was admitted on
6th July, 1989 and is still pend%ng,

N
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1978 onuwards had become strained, In a sensitive

15. Thus, the relationship of the applicant from
Department like RAW, the continuance of the applicant

had become somewhat untenable before the impugned order

was passed by the respondents,

16. The léarned counssel for the applicant argued
that the chain of eQents dating from 1978 is clearly
indicative of mala fides on the part of thé respondents,
To our mind, he has not.been able'to substantiate this
charge against the respondents, |

17. As to the claim for damages to the tune ofy
Re.7 lakhs, ue are of the view that it cannot bs
adjudicated upon by the Tribunal as it'ié 6ot a
Nservice matter" within the meaning of Section 3(gq) of
the Administrative Tribunals Act. The applicant will
be at liberty to move appropriate legal forum to seek

his redress in accordance with law, if so advised,

18, With regard to the other reliefs sought by the

applicant, the question arises whether the impugned
order of dismissal from service dated 21,10,1989 sufferé
from any legal or constitutional-infirmity,

19, The learhed counssl for_the applicant drevw our

attention to a similar order passed by tha respondents
on 26th December, 1980 against Shri A.K. Kaul, Deputy

Central Intelliéénce Officer of the same department.

o
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ha sald ordaer reads as follousi-

"Jhereas the Pressidsnt is satisfizd under
sub-clauss (c) -of the proviso to clause (2) of
Article 311 of tha Constitution that in the
interasst of the sszcurity of th= State it is not
axpedient to hold an enqu1ry in the cease of
Shri A.K, Kaul,

And whereas the Presidzant is satisfied
that, on the basis of the information availzble,
the activitias of Shri A.K. Kaul ars such as to

Warrant his dismissal from service,
%

Accordingly, the Fresidsnt hareby dismissas
Shri A.K. Kgul from service with immadiate eff=zct,

(8y order and in the name of the Presidant)

. . bl {¥ 3
Under SRCretggé"t"‘tgah B85 of India

Ministry of Homs Affairs®

(Vide anbxure =17, 0,719 of the
papox-book/.

20, The applicant afd two othsrs had filad uwrit
petitions in the Supreme Court (Urit Petition Nos,
J117-1118/80 - Intelligénce Bureau Employess Association
Us, Union of India & Others, and Yrit Petition Nos.
205-207/81 - A K. Kaul & Ors, ste. Vs. Union of India
& Another). .They had also filed CMP-1230-32/81 in the
Supreme Court, After hearing the learnad couns=zl for
becth the parties, the»Suprame Court passed the following
order on 13.,2,1981:~

"Ouring th=2 psndancy of thasss writ petitions,
the Government shall pay tec the Petiticners a
monthly sum of Ps.1SDD/- 2ach, which roughly comss
to 3/4 of their emolumsnts, Thess sums shall be
paid uvithout prejudice to ths rights and conten-
tions of the Governmant, especially in regard to
their contantion that the Order of dismissal is
valid, Tha amount so paid shall be liable %to be
adjusted from the amount which may he due to the
Patitionar in the event of their dismisssl heing
upheld, The Petiticnars shall not be svacuatsd
from the premisss occupied at present from
Governmant accommodation and thair hsalth cards
shall be restorad. leorty to mantion for zarly
hzaring in July, 1981, -

O~

-00012°.,



®

21, The lezarned counsel for the applicant vehemently

arguad that ths case of the present applicant 1is -
idantical with that of the petitioners beforz the

Supreme Court and that this Tribunal should pass a similar
interim order during tHe pendency of the present applica-
tion, He strasszd that the applicant has not been
rzcziving his saleary from Sepﬁembar, 1988 onwards,

22, The learned counszl for the respondents did not

[

controvert the version of the learnsd counsel for the
applicant about the existance of the afore-msntioned

stay order pasced by the Supreme Court, He also uzs

not in a position to state whether the raspondents took
any staps to net the said interim order modified or
vacatad subsegqguently,

23, The learnad counszl for the raspondents vahemently
opposed the admission of the present application on the
ground that the impugned order cannot be called in quzsticn
in visw of the decision of tha Supreme Court in Union of
India and Anothsr Vs, Tulsi Ram Patel, 1985 {2} SLR 145,
In that case, the Ponstitﬁtion Banch of the Supreme Court
declared as follous:-

"The satisfaction so reached hy the President

agr the Governor must necessarily be a subjec-
tive satisfaction, Expediency involves matters
of policy. Satisfaction may be arrived at as

a result of sscret information rsceivad by the
Government abgout the breswing of dangar to the
security of the State and like matters, There
may be other factors which may be req ired to
be considgred, weighed and balancad in order to
rgach the requisite satisfaction whether holding
an inquiry would be expedient or not, If the
requlsite satisfaction has bsen r=2ached as a
result of sscret information raceivad by the
Government, making known such information may
very of ten rasult in disclosure of the source
of such information., Oncs known, the particular
source from which the information was recsived
would no more be avallablas to the Government,
The reasons for the satisfaction reached by the
President or Sovernor under clausa (c) cannot,
therefore, be required to be recordsed in the
order of dismissal, removal of reductian in
rank nor can they be made public.®

O
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24, In Tulsi Ram Patel's case so far as dismissals
covered by Article 311 (2) (c) are concerned, the
Supreme Court categorically declared that the satis-
faction reached by the ﬁresident under Clause (c) is

a subjective satisfaction and, therefora, would not be

a fit matter for judicial revieu except as regards

‘allegation of malafides. The Supreme Court ébserved:

"the power of judicial review is not excluded
where the satisfaction of the President or
the Governor has been reached malafide or is
based on wholly extraneous or irrelevant
grounds because in such a case, in lau there
would bs no satisfaction of the President or
the Governor at all, It is necessary to
~decide this question because in the matters
under clause (c) before us, all the materials,
including the advice tendersd by the Council
of Ministers, have besn produced and they
clearly show that in those cases the satisfaction
of the Governor was neither reached mala fide
nor was it based on any extransous or irrelevant
ground, " ' ’

25, The learned counsel for the applicant, howsver,

contended that the Andhra Pradesh High Court in B,

ABhaskara Reddy Vs, the State of Andhra Pradesh, 1981 (1)

SLR 249 had taken a contrary view, In that case, the

judgement was delivered by Madhava Reddy J,, as he then

- was, The relsvance of thé decision of the Andhra Pradesh

High Court in Bhaskara Reddy's case, came up bsfore the
Bivision éench of the Principal Bench of the Tribunal

in 0A-397/87 (Triloki Nath Kher Vs, Union of India) which
was dacided on 3,8,1987, Mr, Justice K, Madhava Reddy,
the then Chairman of the Tribuhél, delivering the
judgement in. that case, observed that the judgemsnt in
Bhaskaré Reddy's case, was rendered prior to Tulsi Ram
Patel's case and that if what is held in that case is

Qo
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at variance with the dicta laid down in Tulsi Ram
Patel's case, it can no longer bs relied upon,
26, The ratio in Tulsi Ram Patel's case has been

followsd by the Tribunal in saveral cases (e.g.,

" Krishan Kishore Malhotra Vs, Union of India, 1988(8)

ATC 595),

27. In vieuw of the foregoing, the impugned order

- dated 21.10,1989 cannot be faulted on any gfound.

28, The applicant has contended that the procedure
for dealing with Government servants engaged in eor
associated with subversive aétiuities contained in

Of fice Memorandum dated 26.7.1980 (vide Annexurs A-16)
is violative of the principles of natural justice., In
the light of the judgement of the Supreme Court in

Tulsi Ram Patel's case we ars unabls to unhold his
contention, It will, however, be noticed from the said
Office Memorandum that the Gouernment has laid douwn
certain quidelines For‘taking decision in such cases,
with‘a view to avoidiné arbitrariness and to ensurs

that the matter is examined by senior of ficars of the
Government with thoroughness and in a Faif and impartial
manner,

29, Para.4.of the said 0.M. refers to Rule 41 of the
Central Civil Servicesv(Pension) Rules, 1972, according
to which, a Government servant dismissed or removed
From'serviée is not enﬁitled to any pension/gratuity,
etc, It is, however, permissible to grant a compassionate

allouvance in deserving cases, In this context, the

-guidelines provide as underi-

(a) No compassionate allowance under Rule 41
of the Pension Rules should be granted in
cases of Government servants dismissed/

removed from service under proviso (c) to

000915a0’
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Article 311 (2) of the Constitution for

overt anti-national activities, such as

sabotage/espicnagse,

(b) In the case of those whose removal or

dismissal results from participation in

other objectionable activities, affescting/

and endangering the security of the State,

such proportionate pension. as may be

recommended by the Committee of Advisars,

shall be grantéd.
30, The learned counsel for the respondents stated that
irn the instént case, the Government accepted the rscommenda-
tions of the Committee of Advisers not to give any pension
or compaésionate allowvance to the applicant, /
31. The Government have issued certain gﬁidelinas f or
the grant of compassionate allouwance under Rulé 41 of the
C.C.S. (Pension) Rulés, 1972, According to these guidelines,
"Each case has, therefore, to‘ba considered on its merits
and a concLuaion haslto be reached on the question whethsr
thers were any such extsnuating features in the case as
would make fhelpunishment avarded, thouqh it may have
been necessary in the interests of Governmsnt, uhduly
harsh on the individual, In considering this question
it has been the practice to take.into acaunt not only
the actual misconduct or course of misconduct which
occasioned tha dismissal or removal of the officer, but
also the kind of service he has rendered, Where ths
course of misconduct carries with it the legitimate
inFerenée that the officer's servite has besn dishonest,
there céw seldom be any good caselfor a compassiocnate
allowance, Poverty is not an assential\condition.pracadent

A
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to the grant of a compassionate allowance, but special
regard is also occasioﬁally paid to the fact that the
officer has a wife and children dependent upon him,
though this factor by itself is not, except perhaps in
the most exceptional circumstances, sufficisnt for the
grant of a compassionate allowance", (Vide G.I.F.D,
Office Memo, No,3(2)-RI1I/40, dated the 22nd April, 1940,
reproduced in R.N, Mishra's All India Services Manual,
3rd Edition, page 1663).

32, The learned counsel for the applicant submitted
that the applicant and his family are in great financial
difficulties and that the impugned order ig@#far as it
deprives him of his right to proportionate psnsion, is
unjust, inequitable andudnduly harsh, He, therefore,
submitted that this Tribunal should pass an interim
order on the same lines as the one passed by the Supreme
Court on 13,2,1981 in Kaul's case, mentioned above,

33, The interim order passed by the Supreme Court

on 13,2,1981, is based on the psculiar facts and ciraoi m=
stahces of the cases before it and caﬁﬁot be treated as
a binding precedent as such, It is not a law laid doun
by the Supreme Court within the meaning of Article 141 of
the Constitution,

34, In Bakshi Sardari Lal (dead) through Legal

Repressntatives and Others Vs, U.,0.I. & Another, 1987 (4)

A.T.C. 660 (SC), the Supreme Court while dismissing the

appeals filed by the 18 Pplicemen of the Delhi Armed
Poliqe Force who had been dismissed from ssrvice in

exercise of powers under Clause (c) of the second proviso

to Article 311(2) of the Constitution, diracted payment

600017oo,
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of lump sum amounts to them as iadicated in the judgement,
in lieu of compassionate allowance, In thaﬁ casey

Shri Nariman, the learned counsel for the appellants,.

had brought to the notice of the Hon'ble Supreme Court

about the statement made by the Home Minister in the

Lok Sabha on Decemhsr 18, 1970 to the effect that those

who had been dismissed by invoking Clause (c) to préviso
311(2) yuould be considered for grant of compassiocnate
ailouance. The Supreme Court observed that it had no
sympathy for indiscipline, At the same ﬁims, their
Lordships took note of the fact that the Government had
made it knoun that they intended to treat the appellants
liberally by giving them compassionate allowance., Tha
matter had been sufficiently protracted and, therefore,
it was observed that the situation would be met in a
just way if,instead of paying a recurring allowanca,

a lump sum amount be paid to the Policemen who ars

~alivesor their legal repraesentatives in case of the

Policemen who are dead,

35. The aforesaid decision of the Suprems Court is
also based on the peculiar facts of the case before it,
36, Be that as it may, taking the totality of the
facts and circumstances, including the tuists and turns
in the career of the applicant for over a dECadé and the
gradual decline in mutual . &8k confidence betuesn the
applicant and his superiors and keeping in view the
spirit of the judgement of the Supreme Court in Bakshi
Sardari Lal's cass and of the order in Kaul's case, ws
are of the opinion that in the interest of justicas,

equity and fairplay, the applicant dessrves to be paid

O
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compassionate allowance, This is a fit case 1n uhlch the

.. - e
k2 T

respondents'cgwl@ nau@ .%ercgsed thélr dLscr@a 9¢4

= ~ - ™

tion envisaged in Rule 41 of the C. C.u.(Pen31on) Rules,
___than %~
1972 in favour of the appllCant1E@th@?Z,agalngt him,

37, In the conspaectus of the facts and circumstances

of the tase, the application and MP-152/90 are disposed

of at the admission stage itself uith the following findings,
orders and directionsé= | ©

(1) The grievance mentioned in NP-152/90 and
the relisfs sought thersin, are outside the
purview of this Tribunal, as not being
"service matteré’uithin‘the meaning of
Section 3(q) of the Adminmistrative Tribunals
Acts, 1985, The applicant will be at liberty
to seek his remedy in any appropriate forum
in accérdanCe with law, if so advised,

C(2) The applicant®s claim for damages to the

| tune of Rs.7 lakhs cannot be adjudicated
upon by this Tribunal as it is not aservice
matter”uithin/the meaning of Section 3(q)
of the Administrative Tribunals Act, 1985.
He will be at liberty to move appropriate
legai forum to ssek hié redress in accordance
with law, if so advised,

(3) UWe hold that the impugned order of dismissal
from service dated 21,10.1989 passed in
pursuance of Clause (c) of ths Second provise
to Article 311 (2) of the Constitution, does
not suffer from any legal or Constitutional
infirmity,. UWe alsc do not see any infirmity
in the Memo, dated 26,7.1980 issusd by the

o
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Ministry of Home Affalrs, Department of
Personnel and Administrative Reforms. The
subjective satisfaction of the President
on the basis of which the impugned order
has been passed, is not open to judicial
review, The applicant has not substantiated
the allegations of mala fides agaiﬁst the
respondents or their oFficérs.
The respondents are directed to release the
pay and allowances to the applicant for the
period of service rendered by him, in
accordance with the relevant rules, if this
has not already bean done,
Having regard to the totality of the facts
and circﬁmstances, including the vicissitudes

' &

in the career of the aPpplicant for the last

decade and more the steady decline in mutual

confidence betueen him and his official

superiors, the spirit of the judgement of

the Supreme Court in Bakshi Sardari Lal's
case and of the ﬁrder in Kaul's case, ue

hold that in the interest of justice, equity‘ 
and fairplay, he deserves to bs paid cohpa—
ssionate allowance. We direct the respondents

to release to the applicant compensatory

-allowance the quantum of which should not

be less than the proportionate pension which
he would have besen entitled to, had he been
allowed to leave govsrnment service on
voluntary retirement,

B -
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(6) The respondents shall comply with the
directions in (4) and (5) above within a
peried of three months from the date of
communication of this D;i?§1‘1@ﬁ<;>mwﬁgwb~vCM/’

(7) The interim order passed on/\'15.12.1989 to
the effect that the_regpondents are restrained
from dispossessing thé applicant of the
government quarter in his occupation, subject
to his liability to pay rent, stc,, as per
the rules, shall continue in operation till
they comply with the directions in (4) and
(5) above, '

(8) The parties will bear their oun costs,

i
v

A

_—

- QA :
AT
(D.K. ChakRravérty) (P. Ks Karthh)
Administrative Member Vice-Chairman{Judl,)
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