
'. .. .y -i- - ' • . »c ^ -

CAT/7/12
•' •'..

7 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 4
H' NEWDELHI

O.A. No. 2364/89 ^qq
T.A. No.

DATE OF DECISION 19.12.1991

Shri 'J, Ssshadri Applicant

Shri K.L. 9hatia Advocate for the Applicant

Versus

Union of India & Others Respondent

S/Shri P.P. Khurana and S, S. Advocate for the Respondent(s)
Tiuari

CORAM

The Hon'ble Mr. P.K, Kartha, Vice-Chairman (Dudl,)

The Hon'ble Mr. B.N. Dhoundiyal, Administr ativ a Plsmber,

1. Whether Reporters of local papers may be allov^ed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?/ ^
4. Whether it needs to be circulated to other Benches of the Tribunal ? /

(Gudgemant of the Bench delivered by-Hon^ble
i^r. P.K, Kartha, Vic e-Chairman)

The applicant is working as Additional Industrial

Adviser (Engg.) in the Diractorats General of Technical

Seuelo^ent under the Plinistry of Industry. He has prayed

that the impugned seniori ty-li st of Assistan t Development

Of.icers as on 1,4,1984 issued by the respondents on

21.7, 1989, be set aside' and quashed,

2. The impugned seniority list has bean issued by the

respondents in the light of the directions given by the

i

\



p

%
- 2 ~

Sunrems Court in its judgenisnt dsted 9, 1 2. 1988 in Urit

Petition (Ciuil) Nos, 13692-98/84 in case of Shri B. S, Narula

and Othars Union of India & Others. In that case, the

petitioners had challenged :.thE3 validity of the seniority

list of Assistant Developmant Officers uhich had been

prspared by the respondents. Their main contention uas that

although thay had bean holding the posts earlier to direct

recruits and also confirmed earlier to their appointment,

thay had been douingraded and put balou the dir sc t' r scrui ts

without any rhyme and reason, Ths petitioners uere promotee

officers. The Supreme Court nerussd the dates of respective

ap poin trnant s and the dates of r egul ar i sa ti on of the petitionars

and noted that their services had been regularised in some

cases after a long lapse of officiation. The respondents

had sought to justify the impugned seniority list on the

ground that it uas, prepared in accordance with the circulars

of ths Govammsnt, but nothing Ues mentioned in the counter-

affidavit as to hou a person uho uas appointed later, could

bs placed above a person uhose services were regularised

earlier. The Supreme Court observed that the question of

ssniorifcy as batueen direct recruits and promotses

had been considerad by. a number of authoritiss of the Supreme

Court (S9B the decision in 1985( 1} (Suppl.) S.C.R. 81B: Q,K.

flitra &Others './s. Union of India, 1987 (Suapl.) S.C.C. 763;'

A.M. Pathak &Others Us, Sscretary to the Govt., mnistry of
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OsfgncB and Another' 1988 ( 2) SCALE 1390; Qelhi Uater' Supply

'i/s, R.K, Kashyap), In ths light of ths principles laid down

by it^' the" Supreme'Gourt did not accept the submissions made

on behalf of the raspondants^ Ths Supreme Court, thsrefora,

allowed the Urit Patiti'on and quashed the impugned ssniority

list with the direction to the raspondants to redo the

seniority list in accordance uith lau and in the light of

the principles laid.doun by the Suoreme Court in the aforssaid'

decisions. It was addad that upon rsdoing the seniority list*

if the patitioners or any of tham u-as antitlad to higher

ranking, they, should ba given ths consequ'sntial benefits flouing

ther-afrom,

3, Some of the direct recruits who had baen impleadad

as respondsnts in 3,S» Narula' s casa," filed applications for

clarification of the aforesaid order passed by the Suprame

Courts They had prayed to clgrify the judgsmant and ordar

dated 9. 12. 1988 and to grant the following directions;-

(i) Ths seniority inter, sq between dinact recruits

and promotees shall be datermined by taking into

account tha length of continuous service as

Assistant Devaloomant Officers reckoned from

the date of promotion for aopointment to the

Dost subject to the condition that such ssrv/ic©

shall not include any osriod seBved in a fortui-

tousy stop~gap or ad hoc ap poin trnen tj

» •«»"J. » ,
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(ii) the inter se seniority of direct recruits and

promotees be radons uithout application of any

rule uhich is contrary to the above stated

principle;-

(iii) the ssniority bs rsdone only in respect of

those years during uhich thers has basn failure

of quota rule for a neriod of 3 years;

(iu) that officials promoted to higher Isvsls on

the basis of the seniority fixed aarlisr or

in the impugned seniority list ui 11 not be

affscted by the change in tha seniority uhich

is redone; and

(u) 3rant of any other relief uhich this Hon^ble

Court dsems appropriate and necessary in the

facts and circumstances of the case,.

4. The petitioners in B. 3, Narula's case filed a counter-

affidavit uherein they contended that the aforesaid miscellaneous

petition to clarify the dscision of the Suprsme Court uas not

maintainable. They also submitted that the writ, petition had beei

filed by the promotees uhsrsin they had challenged the 'seniority

list dated 15, 4„ 1984„ The petitioners had'put in about 15 years

of • continuous uninterrupted and satisfactory ssrvice as Assistant

Oeuelopmsnt Of^'icers, but none of thsm had got promotion as

Oevalopment Officer. In obedience to ths directions of the
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Suprsme Court dated 9312,1988, the Deoartmsnt did not redo

the seniority and grant consecu sntial benefits to them. In

uiau of this, they filad a contempt patition (CMP-14273/89)

which Was disposed of by the Suorsms Court on 7b6, 1989 by

giying the Following oirsctionsi-

"I t appears from the affidavit of tha respondents that

in pursuancs'of tha direction, they have prepared a

ssniority list® As regards consequential relief,

learned Additional Solicitor Genaral assurss that

they will b3"giv'an the consequential benefits if

they sra antitled to within a reasonable time. In

this uisw, nothing further suryives. It is exosched

that tha consequential benefits shall ba given as

early as possible within four months from now. .The

contempt petition is disposed of accordingly,"

Refer sn'cG^w as also made by them to the impugned seniority

list Dublished by ths rsspondants on 21,7. 1 939,

•5. On 1 5. 1. 1990, tha Suorema Court passed an order to the

effect that "upon perusing the aoplication for clarification,

WQ do not find any substance in the application. Both ths

applications are accordingly dismissed,"

S-. Thus, the promotees and direct recruits of the

Directorate General of Technical Osuelopmant had already

one round of legal battle in the Supreme Court,

7. The applicant is a direct -recruit. He figures at

SI. No. 20 in the impugned seniority list of 1989. ImTisdiatsly

above him at Si.No, 19 is Sushil Kunar, who is also a direct

6..,



recruit, Ths date of appointment of the applicant is

23.10„ 1969, uhersas the date of appointment of Shri Sushil

Kumar is 2'U 2. 1970, The officers from 31. Nos, 1 to 19, hava

been assigned seniority on the basis of thsir raspectiue

dates of appointment to the grade. If that logic is to be

follousd, ths applicant should havs ranked senior to Shri

Sushil Kumar u ho joined later in point of time,

8, Both, Shri Sushil Kumar and the apolicant were appointed

as Assistant Osv/slopment Officers after thay passed the Cambined

Enginearing Serv/icas Examination, 1968. They belong to tha

same batch, ,

9, The applicant uas promoted to the next higher post of

Development Officer on an ^ hoc basis u, e.f, 1, 12, 1975 and he

is presently .working in . a still higher post of • Ad di tional

Industrial Adviser (Engg. ) on an ad hoc basis. He has

prayed ^for tha following relief sJ-

(i) To set aside and quash the impjgnad seniority

list issued under Circular datsd 21,7. 1969;

(ii) to restore his position in the seniority list

at SI.No,6, as uas his position under seniority

list issued under Circular dated 16, 4. 1984;

(iii) to direct ths respondents to fix his seniority

from 1, 12, 1975, the date of his initial appoint-

lent to the post of Development Officer (Enag.)mi

as he has been officiating on continuous basis
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against this post, tha principle of length

of si^rv/ice having been accsptsd by the Suprsme

Court for. purposes of seniority in the Cadra; and

(iv) to direct the rsspondonts to remov/s tha stipulation

in the offica order dated 17,2. 19B9, uhsreby it
Ai'as Addl. Industrial Adviser (£ngg,)^

uas stated that his appoin tman t Aj as only officiating

arrangement for the prssent and uas subjact to the

implaniBn tation of the Suoreme Court's judgsment

dated 9, 1 2, 1988 in the cass of B,5, Narula and

0 ther s,

10, The applicant has allegsd that tha impugned seniority

has been '
list dated 21, 7, 15B9/^prepar a d arbitrarily as it has not been

praparad according to the date of appointment and/or date of

confirmation of the persons concerned^ and that it is not in

tuna uith tha ratio of the judgement of tha Suoreme Court in

B,S, Narula's case,

11, According to tha respondents, the impugned seniority

list has been preparad strictly in accordance ui th the

directions contained in tha judgement of the Supreme Court

in B, S, Warula's case and that being a direct appointesj the

seniority of the applicant has to bs determined uith reference

to his position in that batch and that too, according to the

order of merit and not the date of joining the Department,

They also hsvs submitted that the appointment of the applicant

as Deuelopment Officer (En-^g.) and as Additional Industrial
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Adviser (Engg.) are purely on ad hoc basis and subject to

the directions given by the Supreme Court in 9.S, Narula's

casa. Thsy have not yst prspared tha seniority list of

Devslopmsnt Officers or of Additional Industrial Advisers*

12, Ue havs gone through the r scord s of the casa carefully

and have heard ths laarned counssl for both the parties at

length. ,'Jb have already rsferrad to the judgement of ths

Suoreme Court in B, S, Narula's Case and the outcofne of , the

attempt made by tha diract recruits to gst clarification

from the Suprams Court of its order dated 9, 1 2, 1988, It is

seen that the impugned seniority list has been prsparad in

accordance uith the dates of continuous appointment to ths

grade of the officers borne on the Cadre of Assistant

• evslooment Officers uith the exception of Sushil Kumar,

uhasB date of appointmant is 21.2.1970 and the applicant's

date of appointment is 23. 10. 1 969, The question arises

uihethsr the seniority of these tuo officers has been fixed

correctly,

13. Ths learned counsel for the applicant has.ralisd upon

the judgement of this Tribunal dated 30, 6, 1988 in K,N. Nishra

and Others ys.Union of India & Others, deliv er ad by" xxxxxxxx

a rsfarpnce made^^^—Justica 3.D, 3ain, Uice-Chairman j^under

Section 25 of the Administrative Tribunals Act, 1985 on account

of the diverges c-s of opinion betueen the Judicial Mambsr tTi d
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thB Administrative l^lsmbsr as regards the relevant seniority

to be assigned to the mambars of the Armsd Forces Headquarters,

Civil Service Assistant Grads. Tha controvarsy centred round

the ssniority assigned to the applicants uho mere all direct

recf:uits to tha .'AFHQ Civil Sarvica, Assistant's Grade vis-a

vis, the officers promotad to the said Service from the posts

of Uppbr Division Clerks vide seniority list dated 8th Hay,

1987 purported to have baan raviseJ by the respondents in

comoliance of tha judgement of tha ,Supreme Court dated I7th

February, 1987^ Rule 16 of the relevant rules laid doun

the method for- dstarmination of inter se seniority amongst

the direct recruits as uell as between direct recruits and

aersons appointed to the grade by d 0aar tmen tal promotion.

As regards direct recruits, it uas stipulated as under;-
• • /

"(5) Direct recruits shall ba rankad inter se in
order of merit in uhich thay are placed at a

comostitivQ examination on the results of uhich

they are recruited, the recruits of an earlier

examination being rankad senior to those' of a

, later examination. On confirmation, their .inter

se seniority shall be regulated in the order in

uhich they are so confirmad»

Provided that th^ seniority of persons

recruited through the competitive examinations

heldbythaCommission-

(i) in uhosa case offers of aopointmsnt are
ravived after being cancelled, or

(ii) who are not initially appointed for valid
reasons but are aopointed after the apooint-
mants of candidates recruited on the basis

or the results of tha subsequent axaminations,

shall be such as may be detsrminsd by the Govarnmsnt

in consultation uith tha Commission,"

cv-- .

10.,,
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14, Tha Administrative Plennber of ths Di\/isicn Bench uhich

had heard the casa, took the uisui that the intsr se seniority

amongst the direct recruits who are selected on the basis of

a comostitiua sxamination and assigned ranks according to

merit, cannot be made dependant on the fortuitous circumstancs

of a direct recruit joining earlier or later than another

direct recruit, Tha Judicial Member took the opposite uieu.

Shri Justice 3,0, Dain, to uhom the reference uas made for

decision as a third Members has agreed ui th the vieu expressed

by the Admini stratiue Nember. In that case, the petitioners

belonged to 1978 batch of direct recruits. They actually

joined in 1980. The recruitment related to the vacancies

uhich had occurred in 1978, There was an inordinate delay

on the aart of the Government to issue thsir orders of

appointmsnt. Shri 3ustic0 Jain endorsed the vieu taken by

the Administrative Fiember that the. date on which the first

of^ the direct recruits joined service, should be taken as

relevant for determining the intsr se seniority, of the

promotees and the direct recruits of the 1978 batch. It uas

further observed that likewise, intex; se seniority between

tne direct recruits sr of the same batch, should be determined

having regard to hhe date on which a direct recruit of their

batch joined first,

15. In our opinion, Shri K.M. riishra's casa is of no

assistance to the prssent apollcant. The raoords before us
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rio not indicate as to uhy thsra uas a delay of about four

months for Shri Sushil Kumar, uho had ranked higher than

the • applic ant in ths ordar of msrit, to join the oost of

Assistant 0 ev el opmsn t Officer, In any susnt, such a delay

of four months cannot bs said to be inordinate delay and the

fortuitous circumstances of the applicant having joined four

months earlier, uould not rendar him sanior to Shri Sushil

Kumar, uho bslongsd to the sa^^s batch,

1G, In the conspectus of the facts and circumstances of

the case, are of ths vieu that the applicant is not

entitled to tha relief s sought, in tha present application.

The application is, tharsfcre, dismissed, leaving ths

parties to bear their oun costs.

(S.N. Ohoundiyal) '
Administrative Hembar

(p.K, Kartha)
Uice- Chairman (Dud 1, )


