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Shri V, Seshadri Petittoper Applicant

Shri K.L. Bhatia . | Advocate for the Ee‘tixi?bnsﬂs)(ﬁppli‘:a”t
Versus :

Union of India & Others Respondent

S/Shri P,P. Khurana and S.S. Advocate for the Respondent(s)

Tivari -

CORAM

The Hon’ble Mr. P.K. Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. B.N, Dhoundiyal, Administrative Member,

Whether Reporters of local papers may be allowed to see the Judgement ? ‘d‘kg;
To be referred to the Reporter or not ? “Jey

1
2. ‘ ,
3. Whether their Lordships wish to see the fair copy of the Judgement 7
4. ~ Whether it needs to be circulated to other Benches of the Tribunal ?

L J

. (Judgement of the Bench delivered by.Hon? 'ble
Mr, P.K, Kartha, Vice-Chairman)

The applicant is working as Additional Industrigl
Adviser (Engg.) in the Directorate Gensral of Técﬁnical

Development under the Ministry of Industry. He has prayed

e _ that the impugned éenioritynlist of ﬁssistanﬁ Development
Officers as on»1.4.1984 issued by the respondents on
21.7,1989, be set asicde and quashed,

2. The impugned ssniority list has bsen issued by the

respondants in the light of the dir

{)a* ST

gctions given by the
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SupTeme Court in its judgement dated 9,12,1988 in uWrit
Petition (Civil) Nos,13692-98/84 in Ease of Shri B8.S., Narula
and Others Ys, Union of Indiag & Others, In that case, the
petitioners had challenged =the validity of the seniority
list of Assistant Development DFFicers/uhich had been
prépared by the respondents, Their main contention was fhat
although thay had hesn holding the posts earlier to direct
tecruits and also confirmed earlier to their appointment?
they had been doungraded énd nout below the direct recruits

without any rhyms and raason, The petitioners were promotee

ofricers, The Supreme Court nerused the dates of respective

appointments and the dates of reqularisation of the petitioners

and noted that their services had heen Teqgularisad in some

N .
cases af tar a long lanse of officiatien., The respondsnts
had sought to justify the impugﬁea seniority list on the
ground that it was prepared in accordance with the circulars
of ths Govem msnt, But notﬁing Was menticned in the counter
a?Fidavit as to how a person uﬁo Was appointed later, could
be placed above a person whose services uare regularised
earlier, The Supreme Court ohserved that the guestion of
EQE;ELQE sgniority as bestween direct racruits and promotses
hed been considarad by, a number of suthoritiss of the Supreme
Court (Sse the decision in 1985(1) {Suppl.) s.C.R. s18; O, X,
Mitra & Others Vs, Union of India, 1987 (Suapl.) S.C.C. 763:

A.N, Pathak & Others Vs, Sdcretary

to the Govt,, Ministry of
Q-
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Nefence and Another 1988 (2) SCALE 1390; Delhi Water Supply

"Ys, RoK, Kashyap), In the light of the principles laid doun

by ity the  Supréme Court did not accept the submissions made
on hehalf of the respondants, The Supreme Court, thereFore,'
allowed the Writ Petition and guashed the impugned seniority
list with the direction to ths respondents to redo the
seniority list in accordance with law and in the light of

the principles laid‘doun by the S;areme Court in the aforesaid:

decisione. It was addsd that upon redoing the seniority list,
if the pestitioners or any of tham uas entitlsd to highsr
ranking, thay.should be given the consecuential benefits flowing
theref rom.
3. Some of the direct recruits who had been impleadszd
as fespond@nts in B.S, Naru%a's Case,;Filed appliéations f or
ciarification of the aforesaid order passed by the Suprame
Court. They had prayed to clsrify the judgement and ordar
dated 9,12,1988 and tp_grant the following directions:-
(1} The seniority inter se between Zirect recruits
and promoteses shall be determined py taking into
account the length of continuous sérvice 28
Assistant Developmant Ufficars reckonsed from
ths date.of promotion for appointment to the
post subject to the condition that such service
shall not.include aﬁy oeriod sepved in é Fortui-

tous, stop-gap or ad hoe appointments
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(ii) the inter se seniority of dirsct recruits and

promotess be redone without apﬁlication of any

rule uhic% is contrary to tﬁe above stated

principley

(iii) the seniority be redone only in respect of
those years duﬁ.ng which thers has baen Failure
of gquota rule for a period of 3 years;
{iv) that officials aromoted to higher lsvsls on

the basis of the saniority fixed sarlier or

in the impugned seniority list Uili not be

aff scted by the change in thes seniority uwhich

is redone; and

{(v) drant of any other relief yhich this Han'ble

Court deems appropriata and necessary in the

facts and circumstances of the cass,.
4, The petitioners in 8.3, Narula's case filed 2 counter-
affidavit wherein they conﬁwnded chat the aforesald miscellaneous
petition to clarify the decision of the Suprems Court was not
maintainable, They also submitted that the writ pstition had hee
filed by the promotses whsrein they had challangad the seniority
liét dated 16,4,1984, The petitipnérs had 'put in about 15 y=ars
of continucus unintsrrupted and satisfactory ssrvice as Assistant
Develapment Of "icers, but none of them had got promoticn as
Oevelopment Of ficer, In obedisnce to the diTédtians of the

Qs
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Supreme Court dated 9,12,1988, the Department did not redo
the seniority and grant conseﬁyentiél banefits to themf In
view of this, they filed ; contempt patition {(CMP-14273/8%)
which was dispésed of by thg Suonrems Court on 7.8.1989 by
giving the following diractions:-

"t appéars from the afﬁidavit of the respondents that
inlpursuanca’of the direction, thasy have prepared a
seniority list. As regards consequential relisf,
learned Additional Solicitor Genasral assures that
they uill.ba~given the consequsntial benefits if
they ere sntitled to within a reasonable time, .In
this view, nothing further survives, It is expscted
that the consequentizl benefits shall be given as
early as possible within four months from now, .The
contempt pestition is disposed of accordingly,"

Referance Was also made by them to the impugned seniority

list published by the rsspondsnts on 21,7.1989,

Bt

3.- Bn 16.1.1990, the Suoremse Court passed an ﬁrder to the
eff act that "upen perusing the anplication for clarification,
we do not find any substance in the aoplication, Both the
applications)ara accordingly dismisged, "

5. Thus, the p%omotees and direct racruits of the
Dirsctorate General of Teschnical Segelopmant had already

one round of legal battle im the Supreme Court,

7. The applicant is a direct recruit, Ha Fiéures at
51,Mo,20 in the impugned seniorTity list of 1989, Immsdiately

above him at S1,No,19 is Syushil Kunmar, who is also a direct

S
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recruit, The date of appointment of fhe applicant is
é3.7001969, whereas the date of apoointmant of Shr; Sushil
Kumar is 21.2.,1970, Thsa afficers from S1., Wos, 1 to 19, have
been assigned senlority on the 5asis of their respective
dates of appointment to the grade. If that logic is‘to be
followad, thsa applicanf should have ranked senior to Shri
Sushil Kumar who joined later in point of time,
8. Boths, Shri Sushil Kumar and the apoli;ant were appointed
as Assistant Desvelepmesnt Df?icers af ter thay passed the Combined
Enginearing Servicss Examinmtion, 1968, They bslong to the
same batch, ,
9, The aDpl%Cant was promotasd to the next highef post of
aguelopment Officer on an ad hog basis w.e.f. 1.12,1975 and he
is presently working in a still higher post of - Additicnal
Industrial Adviser (Engg.)} on an ad hoc basis, He has
prayed for tha following reliefss-
(i) To set aside and quash the imp gned seniﬁri%y
list issued under Circular datsd 21,7.1989;
(ii) to restors his position in the seniocrity 1ist
at 51.No.6, as uas his oosition undsr seniori ty
list issusd under Circular dated 16, 4.1984;
(iii) to direct the respondents to fix his seniority
frmm 1.12,1975, the date of his initial appoint-
ment to the post QF Developmeﬁt 0f f-icer (Engg, )

as he has been officiating on continuscus basis
o—
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against this post, ths principle of length

of service having besn accspted by the Supreme

Court for. purposes of seniority in the Cadrae; and
(iv) to direct the respondents to remove ths stipulation

in the office order dated 17,2.1989, wheareby it

Aq-as Addl, Industrial Adviser (Engg,}‘i/
was stated that his apnointment/was only officiating
arrangement for the prasent and was subject to the

implemantation of the Suoreme Court’s judgemant

dated 9,12,1988 in the case of 8,5, Narula and

Others,
10, The applicant has allegsd that the impougned seniority
has been =% /

list aated 21.7.19894preparad arhitrarily as it has not been
presparsd according to the date of appointment and/or date of
confirmation of the perscns concerned, and that it is mot in
tuns with the ratioc of thg judgement of ths Su-reme Court in
8,5. Narula's casae,

11, Accdrding to tha respondents,lth@ impugned seniority
list has basn prepared strictly in accordance with the
directions contained in tha judge@ent of the Suprems Court

in 8,5, Narula's case and that being a difect appointee, the
seniarity of the applicant has to bs détermined Wwith referesnce
to his position in that batch and that too, according to the
order of merit and not the dats of joining the Dapar tmant,
They alsoc hszvse submitted that the anppointment of the applicant

as Development Officer (Enqg,) and as Additicnal Industrial

e~
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adviser (Engg.) are purely on ad hoc basis and subject to

the directions given by the Supreme Court in 8.5, Narula's
casa.‘ Thay have not yat pgepafed tﬁa senibrity list of
Nevelopment Officers or of Additiocnal Industrial Advisers,
12 We have gone through the rascerds of the case carefully
and have heard the lsarned counsel for both the parties at
lengﬁh. ‘We have already referrsd to the judgement of the
Supreme Court in B.S. Nafula's case and the outcome of the
attsampt made by thardirect recruifs tﬁ get clarification
FromAthe Supreme Court of itg order dated 9,12.1288, It is
sgen that the impugned seniority list has been prepared in

o

accordance with the dates of continuous appointment toAthe
grade of the officers borne on the Cadre of Assistant
Dev@loa%ent Officers with the exception of Sushil Kumar,
whose date of appointmant is 21,2,1970 and the applicant's
date oF:apDointment is 23,10.,1969, The cuesticn arises
whather the seniority of these tuo of ficers has bsen Fixsd
correctly,

13, The learnad counsel for the applicant has.reli=d upon

the judgement of this Tribunal dated 30,8,1988 in K.N., Mishra

and Others Ys,Union of India & Others, delivered by  sXxxxxxx

Q. O ' ~ “X—on a reference made \—
sexsonadaodaodyl Justice 1.0, ldain, Vice-Chairman, /under

Section 26 of the Administrative Tribunmals Act, 1985 on account
of the divergsce of opinion betuesn the Judicial Mamber m d

OA |
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the Adminpistrative Member as regards the relevant seniority

to be assigned to the members of the Armed Forces Headguarters,
Civil Service Assist%nt Grade, Ths antruvarsy centred round
the se&iority assigned to the applicants who wers all:direct
recruits to the JAFHE Civil Service, Assistant's Grade vis—aw
vis, the officers promoted to the said Service from thes posts
of Upper Division Clerks vide séniorityklist dated 8th May,
1987 purported to have baen rovi sad by the respondsnts in
comoliance of tha judgsmsent of the Supreme Court dated 17th
Fabruary, 1987, Rule 16 of the relsvant rules laid down

the method for dstermination of intsr se seniority amongst

the direct recruits as well as between dirsct recruits and
nersons appointed to the grade by desartmental oromotion, |

As regards direct recruits, it was stipulated as under:-

-

"(6) Direct recruits shall be rankad inter se in
order of merit in which thay are placed at a
compatitive examinaticn on the results of which
they are rescruited, the recruits of an earliser
axamination being rankad senicr to those of a
lgter examination, On confirmation{ their inter
se seniority shall be regulated in ths order in
which they are so confirmad,

Provided that thé ssniority of pesrsons
recruited through the competitive sxaminaticns
held by tha Commission -

(i} in whose case offers of appointment are

ravived aftsr being cancelled, or

(ii} who are not initially agpointed far valid
rgasons but are anpointed aftar the apocint-
ments of candidates rscruited on ths basis

of ths rasults of ths subsequent axaminations,

shall be such =zs may be detsrmined hy the Govarnmesnt
in consultation with the Commission, "

Q-
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14, The Administrative Member of the Divisicn Bench which
had heard the casa, took the view that the inter ss seniority
amongst the diraect rscruits ;hu are selected gn the basis of
a competitive examination and assigned ranks according.to
merit, cannot be meds depsndant on the fortuitous circumstances
of a direct rscruit joining earlier or later than another
direct recruit, The Judicial Memper took the_opposite view,
Shri Justice J.0. Jain, tovghum ths reference was made for
decision as a third Mesmber, has agresed with the vieu exppgésed
by the Administrative Membar, In that cass, the petitioners
belonged to'1978 batch o? di;ect recruits, Thsy actually
Joined in 19880, The recruitment related to the vécanciss
which had occurred in 1978, Thare Was an incrdinate delay
on the part of the Government to issue their ordsrs of
appointment, Shri Justice Jain endorsed the vigy takan by
the Administrative Member that the datg on which the first
of the direct recruits joinad service,‘should ba taken as

relevant for determining the intsr

oo
=3

sanicrity. of the
promctées and the dirsct rgcruits of the 1978 batch, It ués
further observed that likewise, inter se seniority hetwuaen

the difect racruits zm of the same batch, should bs datermined
having regard to the date on which a direct recruit of thair
batch joined first,

15, In our opinion, Shri K.N, Mishra®s cass ie of no

N A
asslstance to the prasent apnlicant, The rscords before us

Q4 -
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de not indicate as to why there uas a delay of-about four
months for Shri Sushil Kumar, who had ranked higher than
the-applicant in the order of merit, to join the post of
Assistant Develoament Off icer., In aﬁy evant, such a deiay
of four months canﬁot be sajid to be inordinate delay and the
Fortuitous circumstances of the applicant having joined four
months earlier, would not render him sanior\to Shri Sushil

Kumar,@ho belonged to the same batch,

16, In the conspectus of the facts and circumstances of

- the case, We are of the vieu that the applicant is not

entitled to ths reliefs sought in the present application,

The apolication is, therefore, dismissed, l=2aving the

parties to bear their own costs,

N
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