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IN THE C NTRAL nDMINLSTRATIVm TRIBUNAL - r
PRINCIPAL BENCH, NEW DELHI

e o 0 o604

0A N0.2355/89 N Date of decision: 24-7-1990

POORAN CHAND w... CAPPLICANT -

VERSUS

UNION OF INDIA & OTHERS ,. RESFONDENTS.

. \ . ADVOCATES: -
Shri J.P. Vercghese, ' .e..fOr the avplicant.
Shri M.L. Verma; , «ee fOr the respondents.
CORAM: .
Y :

Hon'ble Shri P.K, Kartha, Vice-Chairman (J)

Hon'ble sShri P. Srinivasan, Member (&)

JUDGEMENT

(Judgement of the Bench delivered by
Hon'ble Shri P. Srinivasan, Member (a) )

This application has come up before us for

’

admission today with notice to the respondents.

Shri J.é; Verghese, learned counsel for the applicant

and- Shri M.L.'Verma, learned counsel far the respondents
have bheen heard. We feel that this aprllcatlon can be
- o diSDOo8d of at ths stage 1tself Wwe proceed to do S0.
The applicant was working as a Monument -
Attendent (a group 'n! post).in the Archaeology Survey
of India., In 1983, he suffered a h&art—attack. Aocoraing
to the applicant, he avplied for voluntary retirement in
March, 1983 on the ground that he was too'ill +to work
The enclosures filead with the re ly of the respondents
indicate that on 30-11-1994, the aprlicant made a request
that he be allowed to retire voluntarily on the condition
that his son was oiven appointment on compassionate

grounds. The applicant made another representation
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on 27-5-1985 (Annexure 2 to the application), again'
reiterating his request for being allowed to retire
voluntarily on condition that his son would be given
aprointment on compassionate grounds. The applicant
was eventually subjected to medical examination towards
the end of August, 1¢85. The Ch;ef Medical Officer
declared him unfit for government service on 10-9-1985
and he was finally retired from the Government

service on 31-10-1985. The applicant was born on
1-7=-1928. Therefore, when he retired from Government

~

service on 31-10-1986, he had crossed the age of 58.

H

Y
The age of tetirement ggém-Group 'D' staff is 60.
The respondents rejected the request of the applicant
that his son be given approintment con compassionate
grounds in their letter dated 22-2-1989. Aggrieved
with this letter, the apelicant has come before this
Tribunal, ‘ §

Shri J.P. Verghese submitted that the resvondents
had rejected the case of the applicant's son for

. . /
gompassionate appointment, only on the ground that the

applicant had crossed the age of 57 when he was eventuallv
retired under Rule 38 of the Pension Rules on +the basis

of a medical certificate. He contended that for the
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purpose of determining the ace of the

Q0

vplicant on the

9]

B

date of his retiremen

o

4

, the respondents should have
taken into account the date on which the aprlicant
himself sought voluntary retifement on the ground of ill
health. The applicant had admittedly applied for
voluntary retirement, as early as on 30-11-1984 and
again on 27-5-1985 and on both these dates he was

less than 57. If the respondents delaved referring his
case to the medical officer, that cannot be held against
the applicant or his son. If the aprlicant had been
medically examined for the marpose of Rule 389 oflthe

Pension Rules, immediatelw okl : j
' medliately on his representations
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dated 30-11—19841;27—5—1985 and had been allowed to

retire soon after, he would have retired before

attaining the age of 57 and his son would have been

iy

eligible for appointment on compessionate grounds.

(0]
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shri Verchese also submitted that the requiremgn? that
a Government servant belonging to groupd 'D', should
not have attainea the age of 57 years, if his son was
to he considered for'compassionate appoihtment came
only iﬁ 1987. It had been incérporated in the Office
'Memorandum déted 30-6-1987 issued by the Department of
Personnel.A The applicant was retired under Rule 38 of
the Pension Fules, much esarlier than fhis,,on 31-10-~1936,
Prior to the OM of 30-6-1987, it was the OM dated 27-11-1978
Yt %{gﬁﬁ ¥§

issued by the Ministry of Home Affairs which held wnfilled.
That CM did not stivulate that for considering the
caées of sons of Government servants fbr commass ionate
aprointment thev should have been retired on medical
grounds under Rule 38 of the Pension Rules before attaining
a particular age. In other words, when the applicant
retired, there was no dis-qualificaticn against his
son being considered for compassionate aprointment on
the ground of the age of the applicant. The respondents
therefore should not have considered the case of the
aprlicant's son, in terms éf the OM dated 30-6-1987,
They should have considered the'case of the applicant's
S0n in terms of the OM dated 27-11-1978 without any
requirement of a maximum age of retirement. Shri Verchese,
therefore, submitted that this Tribunal should direct the
respondents to cbnsider the case of the applicant's son
for compassionate apfointment ignoring the OM dated
30-6-1987,

Shri M.L. Verma on the other hang conéended
that even before the OM dated 30-6-1987, there was a
requirement that a Gove rnment Servant

who retired undger.

Rule 38 of the Pension Rules, should not have crossed

3V s
‘ "’ é“’d’JL;/ contd., ..




a particular age if his son was to be approinted on

compassionate grounds, Shri Verma drew our attention

to a note dated 11-12-1986 recorded in the Office of
the responcdents according to which the concession of
compassionate appointment could not be extended to sons

of Government_;irvants who retired under Rule 38 of the
A,

. ..

[
Pension Ru es}iﬁtaininq the age of 55. Thus the

respondents acted well within the Rules and instructions

.)

on the éubject by 1 declining cbmpaSsionate avprointment
to the applicant's son. '
We have considered the rival contensions very
carefully. The grant of appointment on compassionate
grounds to sons and relatives of Government servants is
~ | 1
a concession and does creatz a right in favou; of the
Government servant concerned or his relatives. It is in
the nature of an ex gracia benefit. Therefore a person
claiming compassiénate aprointment for his son has to fulfil
) the requirement laid down for the purrose strictly.
We have before us an Office Memo dated 25-11-1978 issued
by the Department of Personnel thch is bindiné on all.

Government devartments. That OM was primarily concerned

with the subject of compassionate aprointments of -

., . ARy relatives of ggggggggwgovernment: Servants, However,

b

rara 6 of the said OM deals with cases of Govt, Servants

who.are retired on medical grounds under Rule 38 of the

v y1

"In exception” cases wh@ya Department is
;a?%sfled that the condition of the family is
indlgent and in great distress, the bene £it Sf

T compassionate appointment may be extended to
the‘son/daughter/near relative of Govt. servant

. Pension Rules.

: Rules) 1972 or
corresponding provisions 4

: q T i ns in the Cen lvi
Regulations, » ' t;al il

. o : \
This OM did not say that the Government Servant in questicn
. : = ’

should have

retired from service before

attaining a certain

contd, .




age. In other words, whenever a Govt. servant retired

on nedical grounds under the said Rule 38, the benefit

of compassionate appointment could be extended to his
son/daughter/near relative, if the family was indigent and
in great distress. Our attention has not been drawn

the OM dated 30-7-1987 issued after the apovlicant ;eée

to any OM on the subject issued later till we come to : *
ff"ﬁj‘y
7« for service. The departmental note relie&lon by
Shri Verma which aprears as Annermure V to the reply also
bears a date subseguent to the:retirement of the applicantl .
Moreover that note which requires retirement before
attaining the age of 55, obviously refers to employees
in Group C and above for it is not the case of the rebrondent
that a Croup D official should retiré before he attains
55}years of age if his son is to be considered for
compassionate appointment. " In any case a.devartmental -
office note cannot overrule an OM issued by the Department
of Personnel. We, therefore, feel that the case of the
’qpplicant's son for compasSsionate appointment should have
been considered by the respondents in terms of the OM dated
27-11-1978 irrespective of the applicanﬂsage on retirement i1
and not in terms of the OM dated 30-6.- 1987. All the more S
in view of the fact that the avplicant had sought
voluntary retirement as early as on 30-11-1954 on medical
grouhds/wﬁen he had not attained the age of 57,

We, therefore,

i ; s ! 5 i
direct the respondents +o consider the case 0of the avrplicant's

~son for aprointment on compassionate grounds in terms of

para 6 of the OM dated 25-11-1978 of the Ministry of
Home Affairs, 10nor1ng the subsequent oM dated 30~-6- 1987,
so far it sets an uprer age limit by Vhlch a Govt,
servant should have retired for the ournose,

The application is disposed of on the akbove

terms, 1eaving the parties to bear on their own costs
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