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JUDGEMENT
(delivered by Honble Sh. J.P. Sharma, Member(J)

The app}icaat has Been working as  Sr.Store
Superintendent ﬁn the Air Headquarters,‘New'DeWhﬁ. He availed
of 198 days sanctioned leave upto 3@.9.1986‘ f0r4_going to
U.S.A. -to meet his brother employed as Structure »Ma%ntaﬁner
in New York City ‘Transﬁt pduthority. He applied for futher
1aave of 145 days upto 31.3.1987 from abroad. He was also

granted this Tleave. After the expiry of the sanctioned leave

the app1?cant did not join and gave further application dated
25.3.1987 for grant of leave of 183 days'which was rejected by

the respondents. His absence +  + was treated as unathorised




and proceedings under Discipline Rules i.e. 14(1) of CCS(?CQ)
Rules,1965 were initiated against him and he was issued a memo
of charge sheet dated 27.7.1987 which was served on him at'the

New York residence. The applicant submitted the reply to the

.aforesaid memo of charges on 9.9.1987 denying the charges and

further requesting Joint Director(Personnel) Air Headquarters,

Mew Delhi to grant him leave upto 31.3.1989 and in case it is

not feasible then his request for wvoluntary retirement may

please be considered. - The respondents in the rep1yt dated
20.10.1987 with referehce to his Tetter dated 9.9.1987
informed him that he is unauthorisely absent from duty w.e.f.

1.4.1987. He was also informed that if he desired to seek

voluntary retirement from service he is advised to submit a

ﬁroper application for the purpose. fn~the‘ meantime, the
disciplinary action was processed further as requﬁred unhder
the Rules. \In _reply to this letter of 20.10.1987 the
applicant again sent a request on 30.11.1987 for yoTuntary
retirement. In this 1ette; he has statéd that he be given

voluntary retirement w.e.f. 1.12.1987. Alongwith this he

also enclosed a medical certificate of his wife. The request -

for vo]untafy retirement was rejected by memo dated 4.2.1988

{Annexure-A-1-4) and the applicant is aggrieved by this order.

2. In the memo charge sheet dt. 27.7.1987, 3h.

K. Ayyanar was appointed Enquiry Officer who issued notice to
the applicant to appear in the enquiry proceedings and this
notice dated 23.2.1988 was sent to his MNew York address

(Annexure-11).  The. applicant in reply to this notice again
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made a request for voluntary retirement by the letter dt.

14.3.1988 (Annexure A-12) but he did not join the enquiry
- proceedings. The enquiry officer submitted his report dt.
6.4.1988 to the Disciplinary Authority  who passed the
punishment orde} dt. 11.11.1983 dﬁsmiséﬁng the applicant fronm
service_(ﬁnnexure‘ A-1) enclosing a  copy of the  enquiry
officer™s report. This order of dismissal from service has
a1s§ been assailed in the present application. The applicant
alsa preferred an appeal against this order of dﬁshissaT from
service and  the .appellate authority by the order dt.

28.12.1988 (Annexure iv to the counter) dismissed the appeal.

3, ‘ The present app]icatién has  been filed on
16.11.1982 against the order of the Disciplinary Aufhorityvdt,
11.11.1988 and against the order of CSO  Asstt.Director
(Personnel), Airheadquarters dt. 4.2.1988 rejecting the
rquest of the app]icant_for voTuntary retirement ¢laiming the

following reliefs:-

"(i) that this Hon‘b]e Tribunal may be
pleased to | quagh the impugned orders  dated
11.11.1988 and direct the respondents to reinstate
the applicant in the service with all consequential

benefits:

(1) that this Hon™ble Tribunal may be
further pleased to quash the impugned order dated

4.2.1988 (Annexures A& 18), being illegal, afbﬁtrary

and malafide:




(171)  that any other or further orders,

. < 7
~which this Hon™ble Tribunal may deem fit and proper
under the facts and circumstances of the case, may

also be passed in favour of the applicant:

/

- (iv) that the costs of the proceedings may

also be awarded in favour of the applicant.

4, - The appjicant has stated in the app]i;atﬁon that
his wife who had accompanied him to Usa, due tov uhavoidable
circumstances and her sickness pravented the applicant to come
to India and >join his duties. He, therefore, applied fér
extens{on of 183 days from 1.4.1987'to 30.9.1987. The refusal
to grant Teave was communicated to  him by 1ettgr dated
22.6,1987. Hé_ submitted representation alongwith medﬁba]
certificate of the illness of his wife. Thus, it is the case
of the applicant that due to the sickness of his wifé he could
hot join the duty and come toAInaﬁa.' In the é]ternatﬁve he
had also made a request for Qo]untary retirement, fTowever the
ex parte disc%p1ﬁnary proéeedings were proceeded against hinm
and a order of dismissal from service was passed agaiﬁst which.
He\fﬁ1ed an  appeal to. the Chief of Air Staff, Air
Headquarter§) Mew Delhi on‘31.8g1989. The app11c§nt has also
aésaﬁ1ed the proceedings of enquiry that the same were  not

held in accordance with the rules.

5. The respondents contested the application and filed
the reply opposing the grant of relief to the applicant on the

ground that  the applicant while workﬁné as Sr. Store
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Superintendent 'went to USA on the sanctioned TeaQe from
1?.3e1986 to 30.9.1986 and again He was granted Teave upto
31.3.198?. After the expiry of the.1ea§e a communication
dated 10.5,1987 was- sent  to him that he. is  unathorisedly
-absent and if he' was sick. he should produce a medical

certificate fai1ﬁng which he will render himself 13iable. fo

discip}inaryA action. The applicant had moved an application

for exténsion‘ of Teave on 25.3;1987 requesting for extension
of Teave upﬁo 30.9.1987 on domestic grounds. The Teave was
hot granted because. neither the ruWes-permftted_nor it = was
feasible to grant any extension of Teave to the appTicanf.
.This position was also communicated to him by ‘the lTetter dated
22.6.1987 with a categorical warning that he was being treated
as unauthorisedly abéent from duty w.e.f. 1.4;198?. There
was, however, no ’Aresponse~vfrom' the  applicant. The
Disciplinary  Authority deched: fo initiate disciplinary
proceedings and dccordingly a chargé sheet dated 27.7.1987 was
issued_undér Rule 14 of the CCS(CCA)Ru1esa_1965. The enquiry

officer was appointed who gave two notices to the applicant

dated 21.2.1988 and 18.3.1988 but the applicant did not -

participate in the enquiry and only sent a Tette} dated
14.3.1988 expressing his inability to join the enguiry and
refterating his request for QOTuntary' retirement.. Enquiry
wés, therefore, held ex parte and the Jimpugned order dt.
11.11.1988 was pagsed which waé received by the applicant on
19.12.1988, The applicant did not file any appéa1 with%ﬁ the
time only sent ~an  application dated.27.5.1989 followed by

reminder dated 21.7.1989 reﬁteréting his request for voluntary
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retirement, The applicant thereafter sent an appeal dated
31.8.19855 & months after the receipt of the penalty order.
Fven though the appeal was time bafred, the same has been
examined by the Chief of Air Staff and has been dismissed by

the order dated 28.12.1989,

5. The appWicant.fﬁ1ed the rejoinder reiterating the

same facts as taken in the original application.

7.0 We have heard the Tearnad counel for both the
parties at length and have gone through the record of the
case. The learned counsel for the applicant -argued that
applicant wife who accompanied him to USA had fallen i11.

Mowever, the applicant could not substantiate this fact and

‘there are only averments in the application except that .with

“the letter dt. 30.11.1987 a certificate of same doctor was

>8. The Tlearned counsel for the applicant also argusd

enclosed.In an carlier letter dated 9.9.1987 in reply to the )

memo of charges the applicant only referred to the i1lness of

his wife.

that the report of the enquiry officer was not furnished but
the applicant firstly did not jgin in the proceédings at  all
and secondly in view of the decision in-8.P. Vishwanathan Vs.
U.0.3. decided by thé Hon ble Supreme Court reported {n 1992
sCC (L&) P.155, the ratio of Mohd. Ramzan Khan case applies
to all those cases in which the orders have bheen passed after

the: decision of that case i.e. after 2%.,11.1998.
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9. The learned counsel for the applicant aTSb assailed
the order of rejection of the application for wvoluntary
retirement by the order dt. 4.2.1988. The applicant Had
already been served with a memo of chafges to which he filed
reply on 9.9.1987.He cannot claim as  of ’right voluntary
retirement from service when disciplinary proceedings are
pending agéinst hﬁm.. Itlis evident from'the record that all
the requests made by the applicant were conditional and in
none of the requests he has given 3 months required notice
which is mandatory. Thus there is no application according to | '

Taw under Rule 48(4) of the CCS Pension Rules, 1972, the order
passed by the respondents only on a representation made to the

memo of charges cannot be said to be in any way iMlegal order.

1@, " In view of the above facts and circumstances, we do
not find any merit in the application  and the same is
dismissed. The parties to bear their own costs.
o ( ‘ \ ; :
Fermmme, Crtogss
(J.P. Sharma) Q. 223 (P.C. Jain)

Member (1) < Wember (A)




