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CENTRAL AMINISTRATIVE TRIBUNAL
- FRINCIPAL BEMNCH, DEIHI.

~
Regne. No. C.A. 2289/1989, DiTE OF DICISION: S
Shri V-- Bhimanna teve foplicant.

V/S'o
Union of India & Crs. coss | Respondents.

CORAM:  Hon*ble Mr. J.p. Sharma, Member (J).
: ‘Hon'ble .K. SeR. sdige, Vember (A).

Shri B.S. Mainee, counsel far the applicants
Shri P.H. ﬂamchandanl, counsel for the respondents.

(JUIJ(:mt.NT CF THE BLI\CL{ DELIVERED B
HON*BLE M. J.P. S1HMA,; MENBER (J

JUDGMENT

The gpplicant joined as Assistant in the year 1962
in the Railway Board and he rose to the rank of Assistant
Legal Adviseg on adéhoé basis with effect from 27.5.1983
and was regularised inm this post with effect from 27.3.1984
in the grade:of Rs.1200 = 1600 4/ Rs.3000 - 4500 (Revised);
Cne Shri U.p. Kshztriya repatfiated to the M&ni;ﬁry of L aw
and Justice from the post of Deputy Legal Adviser amd the
applicant, by the order da{éd 22.4.1985 was detailed to loék
af ter the duties of the post of Deputy Legasl adviser, Railway
Board, with effect from 30.3.1985 (Fu.Ns). The relevant
portion of the order reads as follows; -

(1) shri V. Bhimanna, Assistant Legal adviser,
R,ilway Boazrd, is detailed to look after the
duties of the post of Deputy Legal | edviser, -
Railway Board, with effect from 30~3=1985 - (FoN,)
vice Shri O..p. Kbhaur1ya, repatriated to the
Ministry of Law & Justice.®

The gpplicant, by the same order, was made entitled to draw
3 special pay of Ks.150/- per month\in addition to his pay as
sssistant Legal sdviser, during the relevant period of his
officiating. .The gpplicant, subsequently by the order dated
28.5.86 was reverted to his substantive post of Assistant
Legsl Adviser. Again by tﬁe order dated 5.6,1986, 2n order

similar to that passed on 22.4,198% was passed by which the
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applicant was detailed to look after the duties of the
post of D»epu}'ty legal Adviser, Railway Doard, with effect
from 4.6.86 (AN) goeinst an existing vaéamy and that he
will be entitle.d 10 draw a special pay of Rg.150/~ per month
irv addition to hi's pay as Assistant legal Adviser, during the
rele.Vant pe,t"-vioci of his off iciating, urder FR=35., The applica‘n’c
corxtmuod to dlSC"}aLge tne duties both of the aAssistant Legal
p@vmer and also loaklrg after the duties of the post cf
Deputy Legal Adviser till the date of his super anauation i.e.,
31.5.1989;
2. The grievamce of -‘che ap@licant 1s that he has not
not p aid the; salary for the post of Deputy Legal adviser
though he had been working on that post with effect from
20:3.1985 ard only a charge allowarnce of Rse 180/~ per month .
Was pasid to him till the date of his superannuation. The
applicant, therefore, in this application has prayed for the
grant of the following reliefs: -=
"8.1. That this Hon'ble Tribunal may be pleased to direct
the respomdents to fix his salary as Députy Lagal
Adviser in pay scale of Rs.1500-2000 (RS) and
3700-5000 (RPS) wie.f. 30th March, 1985 and to pay
him all the dues of salary alongwith the interest
@ 18% per annum. | '
-842. That this Hon'ble Tribunzl may be further pleased
to direct the respomdents to give consequential
benefits to the ax;'aplicant.
843+« That this Hon’ble Tribunal may be further ple zsed
to direct the respoments to re-calculate the retiremen:
}_;e,qefrits, €.g. pension, gratuity etc . on the basis of
the pay as re-fixed as per ,item 8.1 above and to
pay him the difference between the amount alpr eady
paid ‘an:i the amount pavablt_ in aLCOI.daﬂCe with the
re-fixed sglary in the grade of Deputy Legal ,&dviser._
804; That any other or further orders, which this Hon'ble

Tribunal may deem fit and proper umier the facts ard
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circumstances of the case, may also be passed in
favour of the applicant,n

3. The respomdents have contested the claim of the

“applicant ard in the reply'statéd that the épplioant was
,6nly detalled to look after the duties of the Deputy Legal
Adviser. In view of this, he was not allowed the grade pay

- of the post Qf'the'Deputyisgal Adviser, as he did not fulful
the'minimum service conditions for becoming eligible for the
above post as prescrCibed 1in the recruitment rules. The
respondents have also taken the objection that the applicant
never represented for the grade pay whea he was detalled to
look after the post of Deputy Legal Adviser. at the fag end
of his _service, just two months before his retirement, he
made a represeatation. The applicant has already enjoyed
the benef it of duty charge éllowanne of Rs.150/-~ per month.
As such; it is stated that the applicant is not entitled to
grgnt of any further relief.

4., e haée heard the learned counsel for the parties at
length and gone through the record of the case. The respordent
have annexed with the counter‘the recrultment rﬁles for the
post of Deputy Legal adviser in the Ministry of Railways
(Annexure~IV). The post of Deputy Legel Adviser can slso be
filled by promoticn from the departmental Assistant Legal
advisers with five years' regular éervice in the Gﬁade. It is
admitted by both the partlies that the applicant was given
gd=hoc promotion as Assistant Legal Adviser with effect from
27.5.83 and he was regularised in that post with effectlfrom
27.3.1984. The applicant, according to0 the recruitment rules,
could only be eligible for the post of Deputy Legal aAdviser
stmetime after 27.3.1989. The gpplicant superannuated con
31.3.1989, In view of thié, he could not have been eligible
for the post of Deputy Legal Adviser almost till the déte of
Nis superanmuation. This fact has been considered by the
legrned counsel for the applicasnt and so, he has not claimed

that he should have been posted vn regular basis to the post

of Decyt : -
“eputy Legal Adviser.,
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5. The contentiocn of the learned counsel for the
applicanf.is that since the applicant has discharged the

job and duties of Deputy Legal adviser, so on the principle

of "Equal pay for qual work®, he should have been given

pay in the ﬁay scale of Deputy Legal’Aﬁvisex; lee¢s, Rsa3700-
3000. Learned counsel for the applicant has referred to the
guthority of RAMIHIR SINGI Vs. UNION CF In2Ia Al GTHERS

(AIR 1982 5.C. 879) and also reférred to article 39(R) of the
Constiltution of India. Learned counsel for the gpplicant also
referred to the caée of Jodhpur Be nch (Cede 139 of 1987 =

K. GCPALA KaISHNAHpILLAY Vs. UNION OF INUIA & GH%ERS) in which
a Ryllway enployee working as Divisionsl Signal Telecommunica-
. tion Gngineer (DSTE) was E&ven a charge allowance of Rs.}150/=-
per month instesd of full pay of DSTE 4nd the Hon'ble Jadhpur
Berch held that the applicapt’s claim for being fitted in the
scale of Hs.1100-1600 (i) on the basis of the doctrine of 'Equa
pay for egual erk; was well fouhjed and, as such that
application was allowed with a direction to the respomdents
therein to fix the salary of the sald spplicant as DSTE ih
the pay scyle of Rs.1100-1800 with effect from 17.9.1984.
Learned counsel for the gpplicant also referred to the
ldecisicn of Bangalore Berch in G.A. N0.946 of 1989 (N.p.
SHIVANNA Vs. THE SECRETHRY, RAILyaY BCAD AN THREE CTHERS)
decided on 25.1,1991. In that case, the respondents were
directed to refix the pay of the applicamt under PR 22-C with
‘effect from 25.8,86 when he was promoted to the ?ost of‘
Senior Divisional Ele;triCal £ngineer, to regulate his
pensionary benef its sccordingly and then to proceed to recover
if it 1is fsuﬁj that there has been any excess payment computing
the pension and other benefits on the basis of the pay fixed
under FR 220,

6. The question of gpplication of the principle of "SQUal
pay for equal workw érises in those cases where the persons
MHR are simiiarly situated having the same gualif ications and

obligation. to discharge similar type of duties; in such an

)
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event the paly pald to esch of them should not differ. As
is ev\ident from the recruitment rules referred t0 above, the
appl‘icant gimost till his retirement, did not even fulfil
the eligibility conditions for the post of Deputy Legal
Adviser. wWhen the applicant could not have been legally
appointed to the post of Députy Legal Adviser, in that event
he cannot claim equality with all those who had been appointed
as such and were paid in the scale of R$.3500 - 50M. The

principle of *Equal pay for equal work?, therefore, cannot

be made applicable in the case of the applicart. In a recent

decision of the Hon'ble Supreme Court, STATE OF MAJHYA
PRAIESH & HNthEh Vs. PRAMD BHARTIAANI OMHERS (JUDGENENT
TCBAY 1992 (5) SC 683), the Hon'ble Supreme Court considered
the matter of *Equal pay for equal works In the reported
whether
case,/two sets of lecturers in Madhya Fradesh, ome in the
H ighez" Secondary School and the other in the I‘gchnioal
School having similarity in the qualif ications, service
cond itions -and statué of the school, could be paid squal
pay was considered ami 1t was held that it would significantly
deperd upon whether they are discharging similar duties,
functions and responsibilities as lecturers in the different
institutions. In the present case, though reliance has been
placed by the learned counsel on the case of HANHIR SINH
Vs. UNION Lf INDIA (Supra), but that too does not apply to
the present vcase. The higher guglification fof the higher
grade which may be either academic quglification or experience
based on length of service reasonably sustained the classie
f‘ication of officers into two gradeé with different scales
of pay. However ,  in cagses of unegual scgles of pay based
on no clagssif ication or irrgtional classification a breach

of principle is clearly made out. In the preseat case,

in order to get promotion to the post of Deputy Legal Adviser,

the epplicent had to gain experience of five years standing

while discharging the duties and functions on a ‘regular

basis as Asslstant Legal sdviser. wWhat the aspplicant desires
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in this case is that he was appointed on regular basis on
27.3.84 in the scale of Ks,1200=-1600 /3000 = 4500 (R) and that
from 30.3.1985 he be given the pay scale of Rs.3700 = 5000
of the post of Deputy Legal A dviser. It appears totally
against the recruitment rules where five years standing is
reguired for promotion to the post.of Deputy Legal Adviser.
It is not the case where the applicant was the only eligible
candidate, but the post could have been filled by transfer on
deputation or by direct recruitmenmt. Learned counsel for the
applicant, however, stressed that since there was only one
post of Assistant Legal Adviser and one post of Deputy Legal
aviser and as one of the Superinterment (legal) had been
promoted as Assistant Legal Adviser, so the applicant far
all purposes was promoted to the post of Deputy Legal adviser.
However, a reading of the order dated 22.4,1985, by which
the applicant was given the charge of the post of Deputy
Legal Adviser in addition to his duties as Assistant Legal
Adviser, goes to shiow thst he was never promoted. He was
only detailed to look af ter the duties of the post of Deputy
Legal Adviser. In that order, it was specifically mentioned
that he will be entitled to only a special pay of Rg.150/-
per month, in addition to his pay as Ass istant Legal Adviser.
Learned counsel for the applicant wants to read into this
order dated 22.4.1985 the umwritten words of promotion to the
post of Deputy Legal adviser, He wants to rely on the words
used in para 3 of the order where it is mentioned that ®the
above promotions have been ordered as purely ad hoc arnd leocal
arrangements made in the administrative interests without
conferring any right to comtinue in the post or to claim
further promotions in such grade/post on that basis. The
word "promotion® has been used here only because the app licynt
was assigmed certain duties of the post of Deputy Legal sdviser.

The word ®pramotion® has not been used in the literal sense

as 1s commonly understood. Moreover, the spplic ant .as reverted

from this post by order dgated 20.5.1986, He did not assall
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his reversion order at any time, nor in this present
application. Thus, it cannot be said that the order dated
2244.1985 was a clear order of promotion; but it was only 3
stop-gap arrangement asking the applicsnt to look after the
duties of Deputy Legal Adviser on the payment of special pay
of Rs+150/= per month. | '

7. Learned counsel for the spplicant further asrgued
that the applicant was further promoted to the post of
Deputy Legal Adviser with effect from 4.6.1986 by the order
dated 3.6.1986. It is also not a correct picture drawn by
the learned counsel, in regard to the order dated 5.6.1586,
In this order also, the applicant was detailed to look after
the duties of the post of Deputy Legal Adviser and again he
was given a special pay of Rs.150/~ per month in addition

to his pay as Assistant Legal Adviser. Thus, it is evident
from the record that at no point of time, the applibant was
promoted to the post of Deputy Legal Adviser.

8. Learned counsel for the gpplicamt also referred to the
fact that by the order of April, 1989 (Anrexure A=6), it was
mentioned that Shri V. Bhimanna retired on superannuation

as Dy. Legal Adviser from the afternoon of 31.3.1989. By this
the learned counsel wants to draw an inference that the
applicant had retired from the post of Deputy Legal adviser
but the fact remains that the méntion of thewords "Deputy
Legal Adviser® cannot by itself confer the status of Deputy
Legal 7dviser because at no poimt of time, the applicant was
promoted .as such and merely because he was asked to look
after the duties of the post of Decuty Legal Adviser cannot
emitle him to promotion to that post de-hors the rules.

9. As regards the decision in the case of O.A. 139 of
1987 (K. GWPALA KRISHNA PILLAY Vs, UNION F INDIA), the facts
of that case were totally different. The relief pressed in
that O.A., was only that the respordents be directed to fix
his salary as DSTE in the scale of Rs.ll0O0~1600 fram September
17, 1984 and to pay him the arrears of salary zlong with

15
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interest thereon @ 15% per annum. In that csse, the Tribunal

considered the matter on the principal of "Equal pay far

egqual work®, Heliance has been placed in that on the C ase

of RAHIL SINGH Vs. UNION F I.0ia AND CTHERS (supra). In

that. case, the appoicant was gppointed to the post of DSTE

ane it was held by the Tribunal that he was unquestionably

dbing the same work as was being dcone by other DSTE. It was

further observed that mere factum of his mode of appointment

being different from that of the USTEs who were appointed

on regular basis would not exclude the applicability of the

af oresaid doctrine, In the present case, the applicant was

never gppointed to the post of Deputy Legal adviser either

[ by promotion or by any other mode lezid down in the recruit-
ment rules for the post. He was only detailed to look after
the duties of Deputy Legal Adviser in gddition to his duties
as Assistant Legal Adviser. The applicent has not given any
bifurcation of duties which are to be performed by Assistant
Legal adviser and trose by Deputy Legal Adviser. Basically,

9 as the meaning suggests, the functicns of both these posts
appear 10 be to glve advice on legal matters to the Ryilway
Boarde. OUne may be said tc be of higher type in complicated
cases and the other may be in lesser important cases. In any
case, experience is the main factor which has to be considered
for discharging the duties of the post  Deputy Legal Adviser.
The order by which the applicant was Jetailed to look after \
the duties of Deputy Legal Adviser itself goes to show that
it was only a stop-gap arragement and will not give any
right to the applicant or any(claim for the post. The
applicant had accepted those terms and counditions. He had
been reverted also in June, 1984 and at no point of time,
he maZte any grievance to that effect. The first Lepresenta=
tion which has been made by the applicynt and placed on
record is only of 10th January, 1989, while he was to
supel aniuate 00 31.3.1989. The reason given by the applicant

for making a delsyed representation is not at all convincing,

U
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In this representation, he has also aécepted the fact that
he had accepted the charge allowance on the basis of the
provisions contained infule 2029. The Hule 2029 has not
been discussed in aay of the judgments referred to by-the
learned counsel for the applican't,. Rule 2029 is still in
force and followed and the Gover ment is competeat to fix
the pay according to that Rule. In the representation, the
applicant has averred that because of the judgmemt of the
Jodhpur Bench in the case of XK. GCPALA MRISHNA PILLAY (supra),
he learaned that he could also be grgnted the scale of pay
of the post of Deputy Legal Adviser. This reason given
in the representation, therefore, cannot be said to be
substantial. Thus, the present application is also barred
by the principle of laches and delay.
10. Learned counsel for the applicant has also referred
to the decision of an Original ppplication of Ram Ajore
Vs. Union of India, decided by a Single Berch, but the
relevant copy of the judgment in that case has not bee n
filed. However, the judgment in that casse was on a different
footing inasmuch as the eligibility for the post was not
considered in that csse amd the applicgynt therein was given

the benefit of the scale of pay given to a junior Shri P.G.

- GUpta-

1l. In viéw of the above facts and circumstances, we
do not find any force in the presemt application. The
application is, therefore, dismissed as devoid of any merit
and also by the principle of delay ani laches. The parties

%b\ AN

shall bear their own costs.
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