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CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL BENCH.
D.ANp,2277/89

New Delhi this the 8th day of June, 1994.

Shri Justice V.S, Malimath, .Chairman,

Shri P,T. Thiruvengadam, Member (A).

DI.‘. C.M. Jain,

S/o Shri M,C. Jain,

R/O 25=-A M,I1,G, Packet C,

Ashok Vihar Phase ILI, - o
Delhi=110052. - crvee Petitioner., -

By Advocate Shri Sant Lal.
Versuse.

1« The Union of India,
through the Additional
Secretary Labour, Chairman
-Standing Committee, Employees
State Insurance Corporation,
Shram .Shakti Bhawan,
New Delhi=110001.

2, - The Director General,
Employees State Insurance
Corporation, 4, Kotla Road,

New Bolhi=1 IDODZ.— ' eoen Res pDndBntS.

By Advocate Shri Vivek Gambhir,

DRDER (ORAL)

Shri Justice VeSa Malimath,

A disciplinary inquiry was held against Or, C,M, Jain,

- who uwas hoiding the post of General Duty'UFFicer:in the Eﬁpldyaes'
§tate Insurance Corporation Hespital, The:priﬁcipal charge is

" that he was Quilty of negiigende in‘treating Master Bharat
Bhushan who had sustained a compound fréct;re of both bones of
left forearm, El?hoﬁgh the'patiént was examinea originally

by the petitioner, hé pérformed close réduction under general

anassthesia in a very irresponsible and negligent manner which

\(/resulted in the necessity for re-reduction by another expert
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in the field by the name Or. Ahuja. The allegation is that the
petitioner did not care to see and examine the-patiant coming
for the purposé of check X=-ray for his ouwn satisfaction on
19,1.1987 and 20.1.1987. When he saw the patient on 21.1.1987,
he did not cafe ts examine him and thug showed utter negligence
uhich4rséulted in amputation of left forearm of Master Bharat
Bhushan. Ths Inquiry DFPicef after holding the inquiry on
the aforesaid éharga held the.pétitionef guilty. Accepting
the-report of the‘Inquiry D%Ficer, the disciplinary authority
4passed-ths order, ggnekure A-1, dated 10,3,1989 inflicting
the penalty of reductioh in pay by four stages for a period of
four years with cumulative eFFect; On appeal, the appellate
authority eeduced the\pgnalty reducing the pay by two stages
for a psriod of two years with cquIétibo effect.s It is in
this background that the petitionsr has challenged the said
orders iﬁ this Original Aﬁplication.‘ !

2. . Shri Sant Lal, learned counsgl for the petitionar,

formulated the followipng submissions:

" {a) That he was not given the assistance for
. defending himself in the inquiry of Shri H.C,
faneja on the ground that he is not an official
of the Corporatipn‘and that, therefore, his.

services -cannot be availed of by the petitioner,

(b) That the Inguiry Officer acted vitially as a
prosecutor in this'caSe, in that, the petitioner,
who had not offered himself as a witness in
support of his case was extensively crosse-

examined. to gstablish the charges against him,

(c) The Inquiry Officer actad unfairly thereby

denying the petitioner reasonable opportunity gf




defending himself by examining the father of

)
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Master Bharat Bhushan Shri Kishan Chand, the
kay witness, in the absence of the petitioner

on 25 and 26.2.1988 when he was on leave.

(d) That no reasonable and effective steps were
) taken by the Inquiry Officer to tender Kishan

Chand for cross—sxamination by the petitioner.

(e) That four other witnesses uere examined by
the Inquiry Officer who were not listed as
witnesses without giving hlm prior notice OF

exgmination of
v/ : /those witnessas.

(f) - That the Findings recorded by the Inquiry Officer
which hive been accepted by the disciplinary
authority are based on surmises and conjectures

and not on proper and legal svidence.

3 We shall.first take up for consideration the principal
contention of Shri Sant La%/bearing on the recording of the
evidence of Shri Kishan Chand, father of Master Bharat Bhushan,
in the absence of the pétitioner and the failure on the part of -
Y the Inquiry Officer to take effective steps to ensure that the
petitioner hadithe_requisite opportunity to cross-sxamine the
said witness. After having perused the Inquiry Officer's
report we have no doubt in our mind that the prihcipal‘uitness
in this case, who came Fr0m~independent source, was Shri Kishan
Chand. Though there is evidence of Dr, Ahuja, Dr. Davar and
Technician Tak Chand, we are left with the impression that /
having regard to the unfortunate amputation of forearm of
master Bharat Bhushan, it 1s)§33rlslng that everyone in
Orthopaedics department would have,felt worried that the blame
may fall on.them directly or indirectly., It is, thefefore,
that we are incliped to take the view that the.evidence of
Kishan Chand, father of Master Bharat Bhushan, who had
accompanied the patient at all times, was crucial Ffor determining

§(/the guilt of the petitioner in this case. The Inguiry Officer's
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report does indicate that considerable reliance was ‘placed on
this indepéndent witness. If the evidence of Shri Kishan
Chand is excluded from consideration, it would not be easy to
predicate as to.uhetharjthe Inquiring authority and the
disciélinary authority would have -recorded the findings
of tkwe guilt against the petitioner on the basis of the
remaining evidence. These are'uell settled principles of

‘ ' i no
lay that when a finding of fact is based on/evidence, or
based on surmises and conjectures, the said findings of

facts stand vitiated., It is in this background that it has

beccme necessary for us to examine the contention of the

petitioner inp regard to the examination of Shri Kishan Chand

as a witness in the absence of the pstitioner and failurs

enable him to
on the part of the Inquiry Officer to fross-examine the

_ even thouah
said witness by the petitioner / such an eppportunity uas

demanded by him,

4o It has come in evidence that the petitionasr was on
leave on .25 and 26.2.1988 when Shri Kishan Chand's evidence

was recorded. The petitioner's case is that he took leave

from 7.1.1988 to 3.3.1988 as he had certain personal difficulties

thch rendered it difficult to attend to his nérmal functions
in the hospital., A Govt, servant particularly a responsible
Doctor like the petitioner would not Héve taken Earned Leaye
for such a long period unless the circumstances required him
to abstain from his normal functions and to go bn:leave. That

the petitioner has not come forward td.State Guring the Inquiry

Q(//as to why he took leave and as. to whether it was mot possible
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for him to é£tend to the inquiry on 25 and 26.2.19é8 even

thcugh he ués on leave are not aspects which have impressed us.,
It is also not sasy to accept the cﬁntention of Shri Gambhir,
learned coupnsel for the respondents that if the petitioner had
any difficulty to participatg in the inqdir}imhen he was on
_leave,‘he should have placed those materials before the Inquiry
Gfficer to persuade him not to examine the witness during that
period, Our attention'uas draun to ﬁhé fact that the Presenting
Officer uasiHead of the Dgpértment himself and the Inquiry
Officer was child specialist in the same hospital, Thé petitioner
ués the responsible Doctor in the Qrthopaeaics depastment and
was on leave for a period from 7.1.1988 t; 3.3.1988, Everyons
in the hosﬁital would héva known that a responsible.Medical
Ufficer was on leave and, therefore, not'available, It is,
therefore, réasonable to presume that both the Inquiry Officer
as,Qell as the Presentiﬁg Officer knew fully well that the

‘petitioner was on leave. It was contended by Shri Gambhir,

learned counssel far the respondents, that as a joiht inquiry

was being héid in this case, the Inquiry»GFFicer_Felt that

‘the evidence of Kishaﬁ Chand should be recorded as his evidencs
was necessary for the purpose of inquiry against all the
deliﬁqﬁent of?icials. He.submitted.that if, on-the ground that
.the delinquent official is on leave, the inquiry is postponed,
the Inﬁuiring GFFicgr may not be able to concludg the ingquiry
at all, As airsady sﬁated, the petitioner had gone on leave
from an anterior point of time, namely, from 7;1.1988 and not

on the eve of. the bhex dates on which'Shri Kishan Chand was

ﬂQ//examined. It is, therefore, not possible to draw an inference
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that going of the peﬂitiodar on leave and his not participating

-

in the inquiry on 25 and 26.,2,1988 Qas with a view to protract
the inquiry or to defeat the'real purpose of the inquiry, The
Inquiry DﬁFicér, in our opinion, shoulé have agted: fairly and
reésonably in poétponing'exa@ingtion of Kishan Chanq unt}l
the petitioner reported back to duty after expiring of leave
as there is ﬁothing to indicate that Kishan Chand uquld not be
auailablegror examination if his examination is postponed to
another date., As the evidence of Shri sthan Chand- was very
'cr;cial, the Inquiry Df?iperwougﬁt to have acted with g;eater
amount of concern Fof fairness to the delinquent official,
It has come on record that the peti#ionsr did make a request
to the Inguiry UFFicef_to suﬁmon Kishan Chand and to tender
him for cross-sxamination. The Inquiry‘D?Ficer was obviously
- impressed by the request of the petitiqner and directed notice
to Kishan Chand to appear FopAthe purpose of cross-examination
but Ki§han Chand did not turn UpPoe The.inquiry Officer. .once
again sent a notice to Kishan Chand but the witness did not

turn up; It was contended by Shri Gambhir, learned coupsel

- for the respondents, that unless the Inquiry Officer was
powers - - '

armed with/to compel the attendance of the witness, his

‘conduct cannot be faulted and no advérse inference should be

drawne. It is necessary to point out that specific provisions:
have been enacted in the Departmental Inquiries Act to meet

such a situation. Section 4 of the Act empowers the Central

‘ Civil Procedure, 1908 for summoning and efiforcing the attendance

Qy/of any uitness and examining him.Thﬁ‘inquiring authority could haye

)




LA

-7

“have been empouered ] :
Lompel the attendance of the uitness. No steps have been

taken in this case to invoke the provisions of the Act, Ue
find in the Swamy's Compilation of CCS(CCA) Rules extracted
' Government instructions in this behalf, paragraph 4 of which

may for the sake of convenience be extracted as Fo;lousk

"4, It may please be noted that attendance of
witnesses and production of documents
Qefofé' a departméntél ~gnquiry will ,
continue to be secured in the manner as hitherto.
Where, in the case of a departmental'enquiry, the
inquiring authority is satisfiéd that it is
necessary to summon a person as a witness or to ,
call for a document from him and that the attendance
of such person as a witness or prodﬁction of such
documents may not otherwise be secured, it may, afte
recording the reasons for doing so, make a reFerenée
. to the competent authority, or, whsre there is
no competent authority, to the Central Government
seeking authorisation under Sectiaon 4 of the Act,
to exercise tHeApouers specified in Section 5 in
relation to such pérson. The bouer-to authorise an
inquiring authority to exercise the pouer specified

in Section 5 of th% Act ibid. may be exercised
by the Central Gov%rnment/the competent authroity
suo motu alsg if i# is oﬁ.the 6pinion that For the -
purﬁoge of any dep%rtmenfal enquiry it is neéessary
so to do." _ ﬁ
i
5. The inquiring authority having sent summons on two

occasions to Kishan Chand and he having failed to appear as a
witness ought to have followed the aForésaid iptructions of thé
Government of India and sought empouerméht for compelling

Qg/attendance of the said witness,. This is eminently a fit cass
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for following these insturctions as Kishan Chand was a kay uitness
in this depar£mental inquiry; No sétisfactory explanation is
Fortﬁgzming as to why the inquiring authority which had f<self
felt that it is necesséry-to Summon Kishan»Chand for cross—
examination, did not take steps in accordance with the Govsrjment
of India's instructions when he Failad to enéure the attendance
6? Kishan Chand for the purpose of cross-examination by the
peﬂitioner.‘ We have, therefore, no hesitation in holding
that the inquiring authority did not act with the requisite
amount of fairness in not taking‘necessary steps for compelling
the summoning of Kishan Chand for the purpose of crosse=
examiﬁatibn by the petitioner. As the evidence of Kishan Chand
"is crucial for holding the petitioner guilty of the charges
' levalleﬁ againstihim, we are inclined to take the viey that the

inquiry stands vitiated by the use of the evidence of Kishan

/

’

Chgnd, the‘petitionér having been deprived of the opportﬁnity
to test his evidence by exercisé of his right to cross-examine
him. On this short ground, we are inclined to interfere with
the. decision of the disciplinary authority and the appellate
authérity» |
§. Shri Gambhir, learned counsel for ﬁhe respondents,
submitted that having regard to the gravity of the misconduct
and the requirement of public interest, this is a fit case.in
which we should remit the case fér fresh inquiry in accordance
with law. We a?e not inclined‘to accept this requést for two
reasons, Ffirstly, the punishment imposed\?n the petitione? ié

only of withholding of reduction in pay by tuo stages with

ﬁs/cumulative 8ffect and not a very major ﬁenalty'and secondly 7
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For the reason that the incident took place long back, It
would be difficult to procure syidence at this stage and, in
our opinion, it is likely to result in unnecessary spending

of public time and monsy. .

7

7.: For the reasons staéed above, this petition is alloued
and thg impugned orders of the disciplinary au#hority and

the appellate authority are Heréby éuashed. The petitioner

is sntitled to consequential benefits flowing from the quashing
of these orders, Compliance shall be done—uithih éix mbnths

from the dats of fedeipt of a copy of the judgement., No costs,

TPV /WMM% '.

(PeTo THIRUVENGADAM) - (VeS. MALIMATH)

MEMBER(A) CHA IRMAN
1SRO!

0906034



