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% IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 2 /1989, .
T.A. No. 199

DATE OF DECISION_ 30.5.1991.

-Dr . Vidya Bhushan Petitioner
Shri M.K.Gupta | Advocate for the Petitioner(s)
. Versus ‘
Union of India & Ors Respondent S.
Shri N.S.Mehta, ' Advocate for - the Respondent(s)

CORAM

The Hon’ble Mr. Justice pmitav Banerji, chairman.

e

The Hon’ble Mr. I,K.Rasgotra, Member (A).
Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to" see the fair c&py of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

(Amig% Banerji)

Chairman
30.5.1991,
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CENTRAL ADMINISTRATIVE TRIBUNAL
) PRINCIPAL BENCH

DELHI
C.As No,2/1989. Date of decisions 30.5.1991.,
Dr, Vidya Bhushan tone ' Applicant.
Vs,
Unien of India & Ors. coe Respondents,
CORAN
Hon'ble Mr., Justice Amitav Banerji, Chairman,
Hon'ble_ Mr. I.K, Rasgotra, membér (A) .
For the applicant o1 éhri MK Gupta,Coursel

For the respondents ess Shri N.S. Mehta,
Sr . Counsel,

(Judgment of the Bench deliversd by Hon'ble

\

My, Justice Amitav Banerji, Chairman) .

The question involved in this éase is in a
narroWw compass ., The applicant was appointed és a
Physicist with effect from 1.,9,168 in the Ministry of
Health at Safdarjang Hospital; Neu Daihi. He has claimed
that he is entitled to the pay and allowances of a
Senicr Physicist és laid douwn by the 4£h Central Pay
Commission, He is at preseﬁt drawing pay oFle.3750/—
in the scale of Rs,3000-4500, and had his promoticn and
appointment as a Physicist, he woulc have been promoted zas
a Senior Physicis£ and he has been deprived onby the
action of ©respondent No,' . He has further stated that
he retires with e?fect from 31.5.,1991,

On behalf of the resbondents Shri N.S.Mehta,

learned counsel pleaded that the cause of acticn fer the
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applicant aruse in 1973-74 and he has filed the present
Ohe on 31.12,1688. His case is hopelessly barred by

time.

It is also pleaded in the reply that cne - post of
Shysicist in the scale of Rs.650-1200 had been sanctionsd
for the Radiotherapy Department of the Hospital which is
being held by the applicant sinée 1958, During the year
1983-84, the Intermal Work Study Unit of thé fiinistry
conducted the work measuremsnt of the Radiotherapy‘mepartment
and recommehded the creation of one post of Senior
Physicist which was created .in 1987 inﬂtha scale of
Rs J3000~4500, In the meantime the 4th Pay Commission also
recommended the scale of pay of Rs.SDDD—4SDU for the post
of Physicist held by Dr.Vidya Bhushan. This recommendaticn

has been implemented and the applicant is in this pay

scale from 1.1.1986. There are tuo posts of Physicist
and Senior Physicist for the Radiatherapy Department. It
was decided that the post af Physicist held by\the applicant
may be redesignated as Senior physicist which is in the
improved pay scale of Rs ,3000~4500 and fﬁe other post may bs
redesignated as Physicist in the pay scale of Rs,.2200~40080
and made feeder post for promotion to the post of Sénior
Physicist.‘ 1t was then urged that the applicant could
have no grievance in thisstate of.affairsi

1t was further urged that the appiicant was not

Ffound eligible as per the sxisting rules under the schems

I
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of 'Flexible complementing and special merit appointments!

since the said scheme was applicable to Class;;

'Scientific post onlyf. The applicant's case had been

-considered and his reqguest for further upgradation of the

pay scale could AOt, housver, be agreed to sincs the
pay'écale of Rs . 3000-4500 was alloﬁad to him and it was
Foupd to be in conformity with the exiéting norms and the
recommendations of the 'Bhabha Atcomic Research Centre,
Reasons have already been given as tolwhy the rEprésentation
of the applicant was not processed. Lastly, it uwas sgated
that the Flegiﬁle Complementing‘and séacial merit
appointment Scheme -u;é not Uidlative df Articles 14 or
16 of the Constitution of India, ana.ndﬁ discriminatory
eitﬁer.

We haué heard Shri M,K,Gupta Fér the applicant
and Shri N.S; Mehta fo6r the respondents and perused»the
material on the record, .The%e’is no dispute that the
4th Pay Commission recommended the upg#adation~oﬁ the
post and granted a pa; scale of Re .300(}-‘4500. Thers is

no dispute that this has been implemented and the applicant’

“is getting the same, The dispute hovers round ths question

as to whether the applicant was entitled to be given a
higher pay scale than Rs.3000-4500 because of his enhanced
qualification, increased experience and greater utility

of the applicant for the department. He had a long
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Research Centre and had rendered very useful éervice to
the Hospital, He-uas entitled to the pa& in the scale of
Rs.5980—6700.yith retrospective effect, ! The questien
whether he is entitlgd to a higher payngpale théh what

has begn recommended by thé 4th Pay Comm;ssion is not within

our juriédiction for the reascn that we cannot take ths

place of the Pay Commission and assess the wosth of the

applicant in the background of his experience and
qualification. Whether the post should have upgraded
scale or not is also beyond the jurisdiction of the

Tribunal particularly uhen_the‘ pay Commission had clearly

directed that his pay scale should be raised from Class 1l

post to Class 1 post and should be in the scale of
Rs 30004500,

We now come to the quéstion qf limitation as
raised b& learned counsel for the resﬁphdents.. 1n reality
the applicant is aggrieved by 1etter dated 14.8.1974
issued by the Directorate General of Health Servicés,

New Delhi (Amnexure 1 to the g0A) .. 1t is stated:

"The scale of 'flexible complementing and
special merit appointments' is épp;ipable te
Class I Scientific posts only. Since Dr. ‘
Vidya Bhushan, Physicist is holding a Class 11
post , he is not eligible to be considered under

thisscheme " P

The letter further directed:

mAs regards the upgradation of ‘the post of
Physicist, the matter will be examined in the
Medical Divisicn (Medical Hospital Section)

of this Directcrate, to whom the representation
from Dr Jidya Bhushan is being forwarded.,”
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The applicant had made a requesf for gfant of premature
increments w.e,f. 1,1,1986 to him., This was not accepted
by. the Directcrate General of Health Services (&nnexure I1
to the 0.4.) . The request of the applicant for upgradatic

of the post of Senior physicist in the revised pay scale

~ of Rs,4500-5700 was alsc turned down by the Directcrate

General of Health Services wvide letter dated 14.,12.,1987
(Anmexure-111 to the OA),

It is true that the Medical Superintendent of

- §afdarjang Hospital reccmmended personal promotion. of

the applicant but this was turned dcun by the D,G.H.S,.
vide letter dated 14.8.1974. The matter continued as such
until 14 .,12.1987 when twvo petitions of the applicant had
been rejected, It is, therefore, 1974 ;epresantation and ite
fgjection and which is still being pursued by the-
applicant;

Now it is well settled that the Tribunal has
no jurisdiction to go into a ﬁatter in,uhich a causs qf
actio; arose beyond three years before the date of
commencement of the Administrative Tribupals Act,1985, The
only exceptigﬂ which has been pointed out by the Hont'ble
Supreme Court is where the cause of action is continucus
one and survives, UWhere the cause of action arose on
declining a higher grade of pay for the post held by the
applicant, it was one time action, it does not survive nor

it was continuing. It is also well settled that successive

)
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repressentations do not extend the period of limitation,

(See’ S.5. RATHORE V, STATE OF FADHYA PRADESH  (AIR
1990 SC 10), Consequently, the repres;ntations made in
1987 or in 1988 would not enurs £o the benefit of the
épélicanf. |

Learned counsel for the épplicént, however, cited
Fplléuing cases in support of the casse of the apblicant:

THE_MADRAS PORT TRUST Vs. HYMANSHU INTERNATIONAL
(1979 (1) SLR 757)., |

In this case_P.N.Bhaguati, 3 (as he then was) observed:

"The plea of limitation based on this Section is
one which the court always looks upon with

~ disfavour and it is unfortunate that a public
authority like the Port Trust should,'in all
morality and justice, take up such a plea to
defeat a just claim of the citizen. It is high

. time that governments and public authorities
adopt the practice of not relying upon technical
pleas for the purpose of défééting legifimate
claims of citizens and do what is fair and just
to the citizens." |

This observation was made in a case uhere the respondent
Hymanshu Internation;l had asked for refund of the amount
wHerfagé, demurrage and trahsit chargés paid to the
appellant was bérred by Section 110 of the Madras Port -
Trust pct (II of 1905). The appellant, Madras Port Trust
had lost the casé‘in the High Court apd a decree for

Rs .4838 .87 p uas passed againét the appellan%.

The facts of the above case. are not similar to the present

‘case and, therefore, this case is distinquishables .
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The second case cited by the learned counsel

for the applicant was the case of STATE OF MAHARASHTRA

\

V. JAGANNATH ACHYUT KARANDIKAR (1989 (10) ATC 593),

In this case it was helds .~

"The person whe has not exhausted the
available chances to appear in the examipation
cannot be denied of his seniority. It would be
unjust, unreasonable and afbitrary to penalise
a period for the default of the government to
hold the examination\BUery YEAT e« oo -
If the examination is not held in any year, the
person who has not exhausted all the permissible
chances has a right to have his case considered -
for promotion even if he has completed nine yearé;'
servicé. The government instead of promoting such
persons in their turn made them to wait till they-
passed the examination, They are the peréons
falling into the category of "lLate Passing".

~To remove the hardship caused to them the government
wisely restored their legitimate seniority in the
promotional cadre. There is, in our opinion,
nothing improper or illegal in this action and
indeed, it is in harmony with the object of the
1962 Rules,"

Their Lordships further said: K

"This takes us to the gquestion uhether the
government was justified in individual cases to
relax the period for passing the examination,

It is said that the number of bersons falling into
this category are not more than fives 1In the
rejoinderifiled on behalf of the government, it

is stated that the government made some orders
extended the period for individuals to pass the
examination on administrative grounds or on some
genuine hardships. It is alsc stated that such
orders were made upon recommendations by the
respective departhents and those persons passed the
examination within the period extended., There is
‘no reason to doubt the correctness oF-these statement

made in the rejoinder. The pouer to relax the
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conditions of the rules to avoid undue hardship

in any case or class of cases cannot be gainsaid,"

-G

The observations made in this case justified the government

.action. UWe do not see anything in this case either to

support the case of the applicant who vas asking for
upgradation of the post he was holding and to give him
a higher scale of pay .

The third case that was referred was the case

of MRS. NEELIMA BHATNAGAR V., UNION OF INDIA AND OTHERS
(1989 (9) ATC 601).. In this case the relief asked for
was for quashing of the reversicen.- The present case is not

one of reversion and, therefore, this case is also distinguis

 able.

We have considered the applicant's case as
submitted by his counsel and also by means of written
arguments and we do not find any good reason to. persuade

ourselves to allou the prayer of the applicant by directing

"“the respondents to grant him enhanced pay scale, i.ee;

Rs ,5900-6700 for the post of Senior Physicist.

For the reasons given above, this ppplication fails
and is dismissed. Ue leave the parties to bear their ouwn
costs., ’ _ (ﬁ&-

cx& 'lm : A
(I.K.RASG TRAg : : . (AMITAV BANERJI)

MEMBER (A CHAIRMAN
30 .,5.1991. 30 .5.1991.,




