CENTR AL ADMINISTRATIVE TR IBUNAL
PR ING IP AL BENCH
NEW DEIHI

O. A. NO. 2259/89 )

New Délhi this the 9th day of May, 1994

C

O
W

AN ¢ _
. THE HON'BLE M3. JUSTIE V. S. MALIMATH, CHARMAN
THE HON'BLE M3. P. T. THIRUVENGADAM, MEMBER (a)

L. shri Lachman Prasad S/0 Late -
‘ shr i Dharam Singh, .
R/0 I-36/1, Brehmpuri,
Shahdera, Delhi-110053.

‘ 2. shriD.GC. Jhinga 5/ Late Shri
Banarsi Das, R/C P.C. Halily Mandi
{Todapur) , Distt., Gurgaon,
Haryana. - : |
Both the Applfcants working as - )
Upper DivisionClerks with the
Ministry of Agriculture, Deptt.
of Rural Develcpment, o
Krishi Bhawan, New Delhi, cos Petitioners
By advecate shri K. L Bhandula
VERSUS
" 1. Union of India through
Secretary to the Govt., of India,
Ministry of Agriculture, ,
: Deptt. of Rural Development,
& » - Krishi Bhawan, New Delhi,

2. The Secretary, Department
-of Personnel, North Bleck, '
New Delh i, : “oe Respondents

By .Advocat'e Shri . k. Sudan
t

O B D E R (CRAL)

-Shri Justice V. S. Malimath -

The .petitioners,, Shri Lachman Prasad amd Shri
D. C. Jhinga, were appointed ‘as’ Lower Division
Clerks (LICs) w.e.f. 15.7.1970 and 21.6.1971
respecti\}ely. They were in due course ¢onf irmed
on ;5'.12.197"9 and 31.5.1980. ;rheir names were
included in the select list for léng termcappointme;nt-

\{on 17.12.198l. They were promoted as Upper Division
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Clerks {UXs) and further as assistants. But by the 5
impugned order passed on 8.6.1987 their names were
‘deleted from the select list resulting:in their loéing
the benefit of long term appointment as UDCs and
further promotion. It is in this background that the
petitioners have approsched th is Tribunal with this
application praying for quash ing the order dated
8,6.1987 and for -a direction to treat them as haviﬁg _
been promoted on long.term basis from 17.12.1981 |
and 1.1.1982 respectively and included in the select
1ist of 198l. It is on that basis that they claim
that their seniority in the gr-ade of UDCs should be

protected.

2. The stand taken by the respondents 1is that they [
'committ-ed‘ a mistake whén‘ they treated the petitioners -

| as eligible for being promoted and far inclus‘ion.in the /
select list to the cadre of UDCs. They have sStated

that the pe{;it io'ners“wére required to pass the prescf ibed
typing test. Not having done so,.'the petitioners
earmned exemption on completion of eight years of
‘service fr om typing t.est. They, therefore, p lead
that a LD: can be confirmed only after he h-és passed .
the prescribed typing test, 6r has earned exempt ion.‘
fr om passingv the said test. It is in this background

N , who
that they plead that the petitioners*® juniors/passed

the typing test became seniors to the petitioners
who got the éxempt ion ffom péssing the said test
only after their jur{iors had passed the said test.
This aspect was not properly taken into account

and, therefore, a mistake was committed in prepar ing

/ﬂ/the select list and according promotion to the




-3 -

petitioners. It is when the 'aggr ieved parties brought
this mistake to the notice of the authorities that they
examined the is'sue ar;d after realising the mistake,
passaed the impugned order correcting the mistake they

‘had committed in this behalf,

3. Thé essential question, therefore, that arises
for consideiation,‘ is: és to whether the petitiloners
are right in maintaining tk-mat.'their seniority in the
cadre of LOCs did not depend upon the date on which
they passed the test or secured exemption from passing
the test, or with reference to the date of their

conf irmat ion. T'hat the petitioners could not be
confirmed unless they secured exemption from pass‘ing'
the typ iﬁg test is not.in dispute. A government servant
can be confirmed only after he has satisfied all the
conditions prescr ibed for Mﬁeligibil.ity and
other cohditions-. Passing of tha typing test was one
of the essential conditions.  That 1s the reason why
a gover nment servant is not conf irmed unless he passes
the test or is able to> earn exemption from pessing -
the test, So far as the petitioneré are concerned,
they did n.ot pass the typing test any time within
e.ight years. Therefore, they earned exemption on
completion of eight years of sérvice. It is only

on their getting exemption that they bec ame eligible
for confirmation. So far as the several juniofs of
the petitioners are comcerned, they became eligible
for c,f;nf irmation éa_rlier than the petiticners by
passing the prescr j.bed typing test. Thus, the
juniors -~ became eligible for conf irmat ion earlier

q/tha-n the petitioners., So far as the seniority is

|
|
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concerned, the schedule to the rules says 'that normally
the seniocr ity should be regulated by the rankm;s assigned
at the time of direct recru'ltment._ Thelr senlorrty

in the cédré_ of LICs would depend upon -the dates on . .

wh ich the petitioners wer e able to get conf irmations.

The ir eligibility for cons z.deratlon for confu:matlon
would arise only V\hen they fulfll all the conditions

inc luding ,the ong of passmg the prescribed typing

test. The ielev-ant rule in the Schedule to the Central
Secretariat Glerical Service ‘R‘ules‘, 1962 1.5 VRu le 17 (4)

so far as IDCs' are c‘omerned wh ich reads :=-

. n(4) all officers substantlvely appomted
t0 a gradé shallvrank senior to those
holding temporary or of f ic 1at1.ng appomt—
me nts in that grade.”®
This Rule regulates seniority in the LD’;s cadre l‘tselt.
It says that all of f icers substant ively appointed to a
grade shall rank senior to those holding temporary ar |
officiating 'appointments in that grade. The date'of'

: _ : . : ' n
substant ive appointment depends upon the date onwhich !
a person acquires all the qualifications which include
passing of the prescribed typ ir;g test. "In a case

where a government servant does not pass the test he

bec omes elig ible only when he earns exemption from
the "jtest on completion of eigh{: years of servic'e,‘
meaning thereby he is deemed to have passed the ty'éi\ng \
test oncompletion of. eight yeafs. Therefore, persons
wh’q are junior to the petitioners having passed the
prescribed test earlier than the pétitioners‘.wére
"able to steal a march over them by securing

i \r/{ubstantive appointments on dates earlier than the
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petitioners. Hence, in the cadre of IDCs they becaﬁxe
seniors to the petitioners. -This aspect was missed
when the earller select list and promotlons were
effected. That mistake has ‘bee n rectif ied by the
“impugned order. Though one would hawe expected

pﬂr inciples of natural justice to be complied with -
by issuing a show cause not ice to the petitioners

in this behalf, we are not inclined to interfere in
this case on that ground, the reason being that

on hearing the learned counsel on both sides we are

satisfied @ -about _ s the correct legal pos ition,

4, Herce, we do not see any good grounds to interfere

in this case. This application fails-and is dismissed.

_No costs. 4 I
o g - W
~('P. T. Thiruvengadam ) . (V. S. Malimath )

Vember (A) Chairman ’




