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IN THE CEMTEAL ABMMISTEA'flVE TOK^'HAL
N E W !D $ L H I

O.A. No. 2249/89
t.A. No. ""

DATE OF DECISION 17-11-1994

Shri Keual Kishora Petitioner

Shri G, D. Gupta Advocate for the PelitioDer(s)

Versus

11^ p K- Or g ' Respondejil

Mr c;. flwni.sh Ahlai.i;qt ' Advocste for lie Ecspondcni(s)

CORAM

The Hon'ble Mr. 3ust ic0 S, K, Dhaon, Vice-Chairman( D)

The Hon'ble Mr. B. ^1. Dhoundi/al, n9mb0r(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter ornot ?

3. Whether their Lordships wish to see the fair copy of ?he Ju%einenl ?
4. Whether it needs to be circulated to other Benches of the Tr'bunaJ ?

(B.N. DHOUNDIY.4)
[V] rjv) BER ( A) '/ICE CH A 3)

) )•



~ Central Administrative Ti-ibunal
Pr i nc i pa1 Be i-i ch, New Delhi.

O.A,No.22'19/89

New Delhi this the ntL Day of November, 1994.

Shri Kewal Kishore3
S/o lats Pt. Pathura Dass,
R/o D"5b~A,; Fateh Naqar,,
New Delhi. Applicant

(through Sh. G,D, Gupta, counsel)

versus

1; Union of India,
through the Secretary to the
Govt. of India5
Ministry of Home Affairs,
North Block,
Mew Delhi.

2. The Lt. Governor.
Uni0n Ter r i t,ory of Delhi,
Raj Mi was,
Delhi.

3. The. Commissioner of Police,
Pol ice Headquarters,
I.P. Estate,

New Delhi.

4. • The Addl . Commissioners of
•f-olice (Operation),
.New Delhi.

5. The Deputy Commissioner of
Police (P.AJ'..),
Pal am Airport, , ^ ^
New Delhi. Responoents

(-through i>irs. Avnish Ahlawat, counsel)

ORDER

delivered by Hon'ble Mr.B.N, Dhoundiyal , iieiiiber(A)

The .applicant, an ex Sub-Inspector of

Delhi Pol ice,is aggrieved by the order dated 22.b,19bb

prematurely retiring him on completing 30 years ot

service,in exeixise of powers under Rule 48 of the

Central Civil Services (Pension) Rules., 19/2.

The. applicant was appointed in Delhi

Police on i2J-0J.953 as Constable and was promoted as

Head Constable on 1.11.1961, as Assistant
3v

• •• •iirntnrfit- II



Sub-Inspector on 4,7.1970 and as Sub-Inspector on

6.1,1982. He has himself mentioned certain set backs

in his service career. While he was working as

Assistant Sub-Inspector, he was placed under

suspension vide order dated 16.6/1973. The allegation

against him was favouring the suspects of a'rape case

by arresting them under Section 110/112/11? of the

Bombay Police Act instead -under Sections 363/376 of

the Indian Penal Code. v'Jhile under suspension, he was

reverted by an administrative order from the post of

Assistant Sub-Inspector to the post of Head

Constable.This enquiry resulted in awarding of

puni 3hment of reduction i n rank to ths post ot

Constable. He filed an appeal before the Commissioner

of Police. The Appellate Authority held that his

earl icr-deniotion to the post of Head Constable was

wrong and modified the order to the tent that he

would be deemed to have been reverted from the post of

Assistant, Sub-Inspector to that of the Head Constable.

The applicant has also mentioned adverse entries

received by 'lim for the years 1970-1971 and 1971-19/2.

His contention is that the sting of these adverse

remarks was taken away, by his subsequent promotion as

Assistant Sub-Inspector on 10.05.1976 and as

Sub-Inspector on 6.1.1902, The applicant has

challenged the impugned order on the ground that it is

not based on any material .which would be relevant for

compulsory retirement, if the above remarks were not
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takt'n into account. The irnpnjgnscl order has not been

passed by the competent authority i.e. the appointing

authority which is D.C.P,, in his case. The foil owing

reliefs have been claimed ;-

"i) Quash 'the impugned order of

compulsory retirement from

service of the applicant dated

22.8.1983;

(ii) Declarc: the applicant not liable

to be cotiipul soril y ret,i red from

service at the age of 54 years

and the order of compulsory

retirement as wholly illegal and

arbi trary;

(iii) Declare the applicant entitled to

c0ntinue in service upto the age

0f superannuati on i.e. upto thie

age of 58 years with all

consequential, benefits;

(i V) 0i 1" ect the r es pondent s t o a11 ow

the applicant to continue in

service upto the age of 58 years

with all consequential benefits,.

such as5 arrear ot pay . and

allowances., seniority,

h



promotionsj if any,. etc.. to

wh"i eh he wou1d have been ent i 11 ed

had he not illegally been

cottipulsorily retired from service

•vide impugned ' order dated

22.8,1988."

1he main averments made by the

respondents in their counter-affidavit are these. The

- applicant was compulsorily retired from service under

Rule 48(1)(b) of the C.C.S. (Pension) Rules, 1972 in

public interest on the basis .of an unsatisfactory

record of service. On 25,9.1976 he had been awarded

the major penalty of reversion in rank for shielding

three accused, who had raped one minor girl aged 12

years. Instead of taking serious and prompt action,

he tried to shield the accused and arrested them for a

m'lnor offence. l-le was also given adverse A,C =Rs for

the period 1971-1972 and 1972-1973. He was also

warned to be more caretul on account of absence or

careflessness on four different occasions. The

coiiipetent authority considered his whole service

record before passing the order of reti rernent = It is

also claimed that the oi"ders were passed by the

competent authority as Rule -1 of Delhi Police.

(Appointment S Recruitment) Rules, 1980 lays down that

in case of sub-inspector, DCP, Addl, DCP, Principal

• PTs and any other .officer of equivalent rank are the

a pp0 i iit i ng a u t ho r- i t i e s .



l-le have gone through the records and

heard the learned counsel for the parties. The power

to cotiipuslory retire a government servant on

completion of 30 years service or attaining the age of

55 years, is contained in Fundamental Rules 56(j).

The appropriate authority has the absolute right to

retire, if it is necessary to do so in public

i nte rest ^ any Gove i"nment emp1oyee as foil ows r-

Ci) If he is in Group or 'B'

service or post and has entered.

Government service before

attaining the ags of 35 years,

after he has attained the age of

50 years;

(ii) In any other case, after he has

\

attained the age of 55 years

provided that in the case^ of a

Group officials such, action

can be taken if he entered servic??

after 23rd July, 1966=

Provisions also exist in Rule 48 of the

C.C.Sv (Pension) Rules., 1972,, for the retirement of a

Government employee by giving him three iiionth's

/i;



notice, if it is necessary to do so in public

interest, after he has completed 30 years of

qua"! ifying service for pension. In other words, a

Government employee who may belong to Group . 'B%

'C can be prematurely retired,, irrespective of the

age at the appropriate time, after he has completed 30

years of qualifying service.

Detailed instructions have also been

issued on the subject of premature retirement of

Central Government Servants vide Ministry of Home

Affairs O.Mv dated 5.1,1978 reproduced as Appendix 10

to Swaifiy's Pension Compilation,, The object of these

instructions is to ensure that the powers vested in^

the appropriate authority are exei-cised fairly and

impartially and not arbitrarily. Screening committees

and review committees have been constituted in all the

departments to consider such cases and the following

criteria has been laid down for making recommendat-ions

for compulsorily retirement:-

(a) Go ve r- i'l tn e nt employ ees whose

integrity is doubtful^ will be

retired,.

(b) G0ve r nme nt e mp1o yee s > who a re

found to be ineffective will also

be retired, The basic

consideration in identifying such
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employee should be the

fitness/coifipstence of the employee

to continue in the post which he

is holding. If he is not found

fit to continue in his present

postj his fitness/competence to

continue in the lowere postj from

wher-e he had been previously

promoted., should be considered,:

(c) While the entire record -of an

Officer should be considered at

the tiine of review, no employee

should ordinarily" be retired on

grounds of ineffectiveness if his

service during the preceding 5

years, or where he has been

promoted to a higher post during

that 5 years' period,,- his service

in the highest post^ has been

f 0 Li n d s a t i s f a c t o i' y .

/

(d) No employee should ordinarily be

retired on ground of

ineffectiveness, if, in any event.,

he would be retiring on

superannuation within a period of

one year from the date of

consideration of his case, •
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Our attention has also-been drawn to the

case law on the subject'. It was held in Shri

,Baikuntha Math Das S Anr. Vs. Ch'ief Chief District

Medical Officer, Baripada and Anr, (JT 1992(2)

S.C.Dthat an order of compulsory retirement is not a

punishment. It implies no stigma nor any suggestion

of misbehavior. (ii) The ord.er has to be passed ' by

the government on formirig the opinion that it is in

the public interest to retire a government servant

compul sor i1y. The order "is passed on the subjective;

'satisfaction of the,government, (iii) Principles of

natural justice have no place in the context of an

order of compuslory retirement. This does not mean

that judicial scrutiny is excluded altogether. Wh'ile

the High Court or this Court would not examine the

matter as an appellate court, they may interfere ir

they are satisfied that the order is passed {a)

malafide or (b)-that it is based on no evidence or (c)

that it is arbitrary - jn the sense that no reasonable

•person would form the requisite opinion on the given

'material; in short, if it is found to be a perverse

order, (iv) The government (or the Review comiintteej

as the case may be )shall have to consider ihe entire

record of service' before talking a decision in the

matter-of course attaching more importance to record

of and performance during the later years. The record

to be so considered would naturally include the

entries in the confidential records/character rolls,

both favourable and adverse. If a government servant

X.
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is promoted to a higher post notwithstanding the

adverse remarks, such remarks "loss their sting, more

so, if the promotion is based, upon merit (selection)

and not upon seniority.(v) An .order of compulsory

retirement is not liable to be quashed by a Court

merely on the showing that while passing it

uncotiimunicated adverse remarks were also taken into

consideration. That circumstance by itself cannot be

a basis for interference. Interference is permissible

only on the grounds mentioned in (iii) above; •These

principles were confirmed in Sh,. S. Ramachandra Raju

Vs. otate o1' Orissa (JT 1994(5) S.C, 459 whei^ein it

was reiterated that the entire service record of the

officer, more particularly the latest would form the

foundation for the opinion and furnish the base to

exercise the power under the relevant rule to

compu1sori1y- retire ,a government officer. In this

case it was held on the facts and scrutiny of

service i-ecord that it was an arbitrary exercise of

power and there was failure to take the total record

of service into consideration objectively. The Order

of coinpulsory retirement was set aside with costs. It

was held in Srivastava Vs. State of

Madhya Pradesh (1984(2) SCR 456 that the adverse

reports prior to the promotion of the officer cannot

reasonably form a basis for forming an opinion to

retire him. The reports relied upon for retiring the

appe 11 ant wei'e more t!iaii 20 years o1d and therc was iio

other material upon which the said decision could be

I fv/
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based. It was held that reliance on such stale

entries cannot b'e placed for retiring a person

compulsorily^ particularly when the officer concerned

was p r-0m01ed subseqlient to such ent r i es

• I'ie may now examine in detail the record

that was before the screening committee,, review

cominittee and the competent authority for arriving at

a conclusion that it was in public interest to retire

the applicant prematurely. A major penalty of

reversion of rank, was awarded to the applicant in

1975. As the appellate authority observed his action

in arresting accused in a rape case u/s 110,112/117 of

•V
, B.:P< Act was hasty and improper but there was fu>

evidence that he had indulged in corrupt practices.

Ihe C.R. remarks in 1970--1971 found him honest and

smart but irientioned the need for improvement in the'

detection of local and special law cases and timely

submission of case diaries. Somewhat similar adverse

remarks were communicated to him for the year

1971-1972. Subsequently -has was found fit to be-

promoted as Asstt. Sub-Inspector in 1975 and

Sub-Inspector in 1982. These ' remarks,,' therefore,

cannot be the foundation of the decision to i-etire him

prematurely in 1988. The record of the applicant for



thr la'.t (rn years of hie

bcloH; •

service is summarized

!

Honesty

Moral Character

1.4.1980
to

2.8.i9nn

llniieot

Good

Goo'j
Moral coiiraor ,ind readinr-s
to expo'.e llir B.5lpracticec of
r.ubordinflte:..

'*''^^'"5 with Goodthe publir and ar.cnr-'.ibil ity to
'hr piibl ic.

1.1.1986
to

31.3.1987

" Honest

Good

O.K.

1.2.1985
to

15.5.1985

Honest

Good

Sati<;factory

Fair t

Accessible

1.1.1984
to

31.3.1985

No conplaint

Very Good

Very Good

fair and

Accessible

4.

5.

6.

7.

Conmunal impartial ity.

Loyality to fhr Covt. in power
without regard 1o political and
P'lrty foel ing-:.

«ttiti.de towards subordinates and V.Good
relations with fellow employees.

General power of Control and v Good
orqanir.ino ability.

Inpartial

Loyal

q.

10.

11.

17.

Personality and initiative.

Power of Coinman.

Reliability

General Remark-,

Good

Average

Rrliable

Ret ired

1.1.1087
to

31.3.1980

Honest

Good

Good

Good

Impartial

Loyal

Fair

Not tested

, Good

Not tested

Peliablc

O.K.

Impartial

Loyal

Gbndial

O.K.

O.K.

No occasion
to test it.
Reliable

Impartial

Loyal to the
Govt.

Work and Conduct Work and
_wa', very good.He conduct
is an efficient satisfactory
and dedicated
worker.

Gorf

•Satisfactory

Good

Good

Reliable

The work and
conduct of the
officer is good.

16.5.1985
to

31.3.1986

No complaint

Good

Good

Sat isfjctory

Satisfactory

Satisfactory

Satisfactory

Average

Average

No occasion to
test it.

Satisfactory

Hork and conduct
remained

satisfactory.

lapartial

Loyal to the
Govt. in power.

V.Gocri '

Excellent

Very Good

Excellent

Reliable

Work and Conduct
is very good.

1 ,

3-

M .

•

%
1. •

•S-

I e

/Z.

1.7.1980 1.1.1979
to to

31.3.1981 11.2.1980

1.1.1978

to

31.3.1979

1.1.1983
to

n.3.1984

No complaint

Sat isfactory

S.Tl i'factory

• Satisfactory

1.1.1982
to

31.3.1903

No complaint

Satisfactory

Satisfactory

Satisfactory

21.6.1981
to

6.1.1982

Honest

Good

Has got moral

courage to
expose

sialpracticeT
of subordinates.Good
Fair

Honest

Good

Good

No complaint No complaint

Good Good

Very Fair — Fair

Fai r

Impartial

Loyal.

Cordial

Satisfactory

Impart ial

Loyal

J Cordial

Satisfactory-

Sat i'.f ar tory

i-,:factory

, Rel -MbU

The officer remained
poT-icd at the

iBBiqration chcrkpoc.t,
r.->l.-'ir.Hir work and con
duit were found to bn
<)'-if;ally satisfactory
durim the period unrior
repi-r 1 .

Impart ial

Loyal

Cordial

Good

Impartial Impartial

Loyal Loyal

Good

Good

Cordial

Fair

Sat ir.factory
^ A ft ^

Good Very Good

Sat i-sfactory
UOOG

Good Not tested
Good

PpIiable Reliable Reliable Reliable

During the period During the A good An obedient
period under period unrirr officer and hard
report hr worked report work Category working
al thf Immigrat ion and rondurt 'B'. officer.
checkpo^t,Pnlam. remained good. Takes
Work and conduct interest in
ool i?.fflctory his job.

Fair

Impartial

Loyal

Cordial

Fair

Good

Not tested

Reliable

An intelligent
officer who takes
interest in his
work.Doing very
well in the
'Personnel File
Section' of Cri«e
Record Office.

1.1.1977
I to

31.3.1978

No coaplaint

Good

Fai r

Very. Fair

Impartial

Loyal

Cordial

Good

Good

Not tested'

Reliable

An obedient
and hardwork
ing officer
who is doing
very well in

the P.r.
Section or
C.R.O.

4.
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It' would be seen that entries related to

the last ten years.of service^range between excellent

to satisfactory. His honesty is affirmed in Cill the

CRs and his tnoral' character is invariably termed as

good. His courage,, communal iinpartial ity, -loyatys

attitude towards subordinates, personality and

initiative are rated satisfactory or good: He is

rated as reliable during all these years. The

general remarks are highly commendatory for at!east

four years including 1987-1988 and good or

satisfactory for the remaining years. We should also

take into account that the applicant had been awarded

as many .as 51 certificates and 21 cash awards. These

materials do not therefore justify premature

ret 1 rement..

The respondents have drawn our attention

to get another enquiry initiated in 1988. We have,

however4 been told at the Bar by the learned counsel

for the applicant that after his retirements no

proceedings .under Rule 9 of the C>C.S. (Pension)

Rules have continued. If we take into account tliis

isolated case of 1988, we have to reach the

conclusion that a proper enquiry should liave been

conducted and the device of premature retirement

sliould not have been ^resorted to. We are

strengthened in our view by the observation of the

Principal E.ench of this TtMbunal in the case of Mohd,

Is1 3III Khan Vs.. Mi 1 i t.ary Secr-etary to the Presi dent

of India and Others (198? (2) ATC ^24) that at times

it is clear that in their legitimate enthusiasm to
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maintaining discipline amongst the household staff

and to set an example to others the decision to

rcitire the petitioner compulsorily was taken by 'the

respondents not only as a substitute to disciplinary

proceedings but a short cut to such proceedings. The

impugned order was quashed in that case.' The change

related to non-attendance in a court case and seems

to have been dropped.

Another argument urged by' the learned

coijnsel tor t[ie applicant is that before passing the

order of premature retirement, the possibility of

.retaining him in a lower post was not considered.

Para 6(i) of the memorandum issued by the Ministry

dt,- 5.1.1978 states that in case "the appropriate

authority, after the relevant review, comes to the

•conclusion that the officer is not fit 'for being

retained"in the present post, but could be retained

in tiie next lower post from which he was promoted, a

notice'in the prescribed form should be served 'in

such a case on the employee retiring him from service

in pursuance of the provisions of the relevant rule.

Simultaneously, it may be explained to him in a

covering letter that his continuance in service

beyond the age of 50/55 years after the completion of

30 years of service, as the case may be^ could be

considered, if he is willing to revert to the lower

post held by him previously. In case, he indicates

his willingness to work in the lower post and gives a

Wi-itten request for being so reverted he may be

i
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retained in service and continued in the lower post.

There is no whisper of this alternative having been

considered either by the screening committee or by

the appointing c^uthority. Hov-jever; as has been held

by the Supreme Court in Sardul Singh Vs. Delhi

Administration and Another (1991(16) ATC 930 that

once the Tribunal quashed the order of compulsory

retirement as unsustainable? the only alternative for

it was to direct the respondents to ignore that order

and to proceed on the basis that the petitioner had

continued in service till the date of his normal

retirement. At this stage, this option is not

available to us.

Another contention of the learned counsel

for the applicant was that the impugned order was not

passed by the competent authority. Me submitted that

as per rules 48(3) of the Central Civil Services

(Pension) Rules,, 1972, the appointing authority means

t he aLfth0r i t y whi ch i s compet ent t o mal< e appo 1111ni« mt s

to the service or from the government service to

retire. As per Rule 4 of the Delhi Police

(Appointment S Recruitiiient) Rules 5 1980, the;

appointing authority for Sis are (1) DCP uD

Addl.DX.P. (iii) Civ) any other otfi cer of

equivalent rank under the Delhi Police (Promotion S

Confirmation) Rules, 1980 which is the D,C,P. who is
!

the competent authority in respect of Sis. In the

present case, the order of compulsory retirement of

the applicant had admittedly been issued by Addl.

CP who happens to be an authority, higher than the
4
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authoritles mentioned above. Thus, it cannot be said

that the impugned order of compulsory retirement was

passed by the competent authority. As held by the

Hon'ble Supreme Court in case of' Marathwada

University Vs. Seshrao Balwant Rao Chavan (AIR 198.9

SC 1582) that it is a settled principle that when the

Act prescribes a ' particularly body to exercise a

power, it must be exercised only by that body= It

cannot be exercised by others unless it is delegated.

As we have already held that the impugned order • is

not maintainable on other grounds, we are not called

upon to adjudicate on this issue at this stage.

We have carefully considered the various

aspects of this case. The award of punishment of

reduction in rank and the adverse entries relate to

the" years before 1971-1972. Thereafter, he was

promoted twicejas Assistant Sub-Inspect and then

Sub-Inspector. Rule 13(i) of the Punjab Police Rules

which were applicable to them provides that promotion

from one rank to another; and from one grade to

another in the same rank shall be made by selection

tempered by seniority. Effficiency and honesty shall

be the main factors governing selection. Specific

qualifications, whether in the nature of training

courses passed or practical experience, shall be

carefully considered in each case. When , the

qualifications of two officers are otherwise equal',

the senior shall be promoted. It is, therefore, clear

that atleast twice the appointing authority found that

the applicant deserved to be promoted on merit. We
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have already .analysed the confidential reports for the

last 10 years of the service and wg find that alT of

these are favourable. We are, therefore, satisfied

that the impugned order was ^passed on no evidence and

was.arbitrary. The impugned order of compulsory

retirement dated 21.,8.1988 is quashed and set aside.

The applicant shall be deemed to have continued in

service upto the .age of superannuation i.e. 58 years

with all consequential benefits including arrears of

pay and allowances, seniority^ promotion, if due, and

recal cul ati on of his pensionary benefits Oii the basis

of such promotions/increments , An Interest of 121

per annum will be paid on all the arrears till the

date of actual payment. Necessary orders to this

effect shall be issued by the i"espondents within a

period of four inonths from the date of receipt of a

certified copy of this order-.

No costs,

(B.N. Dhoundiyal)

Member(A)

(o .

Vice--Chai rman( J)


