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IN THE CENTRAL ADMINISTRA'TIVE TRL.TNAL
N E W D ELHI

O.A. No. 2243/89

T.A. No. 199
DATE OF DECISION_ 17-11-1994 |
|
shri Kewal Kishors Petitioner |
Shri 6,0, Gupta Advocate for the Petitioner(s)
, | Versus ‘ '
U0 1 & QOrs, : S Respondent
Mrs, Avnish shlawat ' Advocate for ibe Respondent(s)

CORAM

The Hon'ble Mr. Justice S.K. Dhaon, Vice-Chairman(J)

The Hon'ble Mr. 8. N. Dhoundiyal, Member(A)

Whether Reporters of local papers may be zllowed to see the Judgement ?
To be referred to the Reporter or not ? \)(a, _ '

Whether their Lordships wish to see the fair copy of the Jufgement 2
Whether it needs 1o be circulated 1o other Benches of the Teibunai ?
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“ Central Administrative Tribunal
Principa’ Bench. New Delhi.

0.0 .No.2249/89
Mew Delhi this the jT&h Day of Novewber, 1994,

Shri Kewal Kishore
/0 late Pt. Pathura Dass,
B/o D-56-8, Fateh Nagar
Mew Delhi. fipplicant

E

(through Sh. 6.0, Gupta, counsel)

1 Union of lndi:u
through the Secretary to the
Govt. of India,
Mimistry of Home &ffaly
North Block,
Mew Delhi.

2, The Lt. Governor,
Union Territory of Delhi,
Rai Miwas,
Delhi. ‘
3, The Commissiconer of Police, .
Police nudquarters,
1.7, Estate,
MNew Delhi.
4. . The addl, Commissioners of
Police {(Operation),
New Delhi.
5. The Deputy Comm13~' ner of
ice (PLALDT.

1
alam ﬁilpOFL; i
w Delhi. Respondents

{through Hrs. Avnish ahlawat, counsall .

QORDER
dalivered by Hon'ble Mr.B.0. Dhoundival, denber (A)

The applicant, an ex Sub-Inspector of
Delhi Police,is aggrieved by the order dated 22.8.1088
srematurely retiring  him o on completing 30 years of
seryice, in exercise of  powers under Rule 48 of

Central Civil Services (Pension] Rules, 1972.

. Th

3

2 applicant  was appointed in Delh

Police on 12.10.19%3 a

Wy

Constable and was promoted as

Mead Const *blu on 1.11.19681, an dasistant

b




Sub-Inspector on 4.7.1970 and as Sub-Inspector on

§.1.1982. He has himsel¥ mentioned certain set backs

in his service carser. While he  was working as
fssistant Sub-Inspector, he Was nlaced under

suspension vide order dated 16.5.1973. The allegation

against him was favouring the Suépectg of a'rape case
by arresting them under Sec 1 110/142/7117  of  the
pombay Police Act instead -under Sections 363/376 of

1e Indian Penal Code. While under =suspenzion, he was

reverted by an administrative order from the pos of
Assistant Sub-Inspector to  the post  of  Head

Constable.This  enauiry
punishment of reduction in rank to  the post  of

Constabla, He filed an appea T before the Commissioner
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wrong and modified the order to t

would be deemed to have been reverted from the post of
The applicant has also wmentioned adverse  entries
received by biim Tor the yeq.s 19701271 and 19711872,

Mis contention is that the sting of theze adverse

renarks was taken away, by his subsequent promotion as

fdssistant Sub-Inspector  on 10.05. 1876 and  as
Sub-Inspector on 2. 1.1967. The applicant  has

challengad the 1muLgn .d order on the ground that it is
not based on any materﬁaﬂ, shich would be .nibvant for
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irement, T the above remariks were not




taken Into account. The impugned order has not been
passed by the competent authority i.e. the appointing
authority which is D.C.P. in his case. The Tollowing

ay

have been claimed -

e

rel

o

W

D Quash the impugned  order  of
compulsory retirement = from i

applicant dated

[

sarvice of th

—~
—
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Declare the applicant not Tiable
to be compulsorily retired from |
service at the age of 54 years

and  the order of  compulsory ' ‘

retirement  as wholly 11%egal and .

arbitrary; ]
(i11) Declare the applicant entitled

of superannuation i.e, upto the
age  of ES years with  all

conseguential,

1

{4 Difect the respondents to allow 1
the applicant to  continue in |

service upto the age of

Cwith  all consequential bene

sych  as, arrear of pay . and 1

allowances, seniority,

PN o -~ g



promoetions, if any, etc., to
which he would have heen entitled

5

£

N

d  he not iMMegally be

18

¢

compulzorily retired from service

vide impuaned " order  dated

2.8.,19688. "

3

G
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The wain averments made oy the

respondents in their counter-affidavit are these. The
applicant Has compulsorily  retired from service under
Rule 48(1) (k) of the C.C.5.{(Pension) Rules, 1372 in
public interest on the basis of an unsatisfactory
record of service. On 2539;1976 he had been awarded
the major penalty of reversion in rank for shielding
three accused, who had raped one minor qir] aged 12
vears. Instead of taking serious and prompt  action,
he tried to shield the accused and arrested them for a
minor offence. Me was also given adverse A.C.Rs  for
the neriod 1271-1972 and  1972-1973, He was  a&lso

warned to be more carsful on
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competent authority considered his  whole  sarvice
record before passing the order of retﬁremant; It is
also claimed that the ordars were passed Dby the
compatent authority és Rule 4 of Delh
{fppointment & Recruitment) Rules, 1980 Tays down that

in case of sub-inspector, DCP, Addl. DCP, Principal

=

PTs and any other officer of equivalent rank are the

appointing authorities,




We have gone through the records and

)
ne

O3

rd the Tearned counsel for the parties, The power
to compuslory retire & government servant

completion of 30 vears service or attaining the age of

cars, 1s contained in  Fundamental Rules 56(j).

interest, any Government emplovee as follows:-

(1) If¥ he s in Group &Y or 'RT
h

service  or post and has  entered.

Goverinment service befnre
attaining the age of 35 vears,

—~
e
o

Inany other case, after he has
asttained vthe age  of 85
provided that in the case of a
Group DY official

can be taken iF he entered service

Provisions also sxist in Rule 48 of the

C.C.5.  (Pension) Rules, 1972, for the retire

[EY

Government employee  hy giving  him  three month's

&




notice, 1T it is neceséary to do  so in public
interest, after he has completed 30 VEears af
qualifying service for pension. In othor wor S, &
Government employee  who ﬁ&y belong to Group "A7, 'BY,
'C" can be prematurely retired, irrespective of the
age at the appropriate timej after he has completed 30

years of qualifying service.

Detailed dnstructions have also been

issued on the ‘subjeclt of premature retirement  of

Central Covernment Servants vide Ministry of Home

Affairs 0.M. dated b,l*l 75 reproduced as Appendix 10

to Swamy's Pension Compilation. The object of these

£

instiructions
the appropriate authority are exercised fairly and

impartially and not arbitrarily. Screening committe

\ U
!1}

and review commitiees have heen constituted in all the

o

departments to  consider such cases and the following

&
E#)

criteria has been Yaid down for making recommendations

for compulsorily retirement:-

(&) Government egmplovees whose

integrity is doubt ful, will be

(b Government me1n3* 5, who  aie

found to be ineffective will also

oe FELTIEd.,

e

consideration

is  to ensure that the powers vested in




(d)

-

!

gmplovee should be the
fitness/competence of the smplovee

to  continue in the post which he

is  holding. If he is not Ffound
fit to continue in his present

post, nis fitness/competence to
continue 1n the Towers post, from

sheite he had  been  previously

promoted, should be considered.

White the entire record -of an

Officer should be considersd at
the time of review, no emplovees
should ordinarily be retired on

grounds of dneffectiveness if his

service during  the preceding 5

s

VEAars, or  wWnare he nhas  haen

promoted to a higher post during

that 5 vears' period, his service

found satisfactory.

/

ee should ordinarily be
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Cretiraed on around of

ineffectiveness, if, in any event,
e would  be retiring on
superannuation within a period of
one | yeér From. the date  of

consideration
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Qur attention has also-been drawn to the

case Jaw on the sub ject. It was Meld  din Shri
Baikuntha Nath Das & &nr. Ws. Chief Chief Distirict
Medical Officer, Baripada and  Anr. (J7 1992(2)

S.C.1)that an order of compulsory retirement is not a

punishment. It implies no stigma nor any sugaestion

of mishehavior. (i31)  The order has to be passed “by
the government on  forming the opinion that it is  in

the public interest to retire a goveriment servant

compulsorily. The order is passed on the subjective

action of the government. (111) Principles of
natural justice have no place in the context of  an
order of compuslory retirsment. This does not mean
that judicial scrutiny s excluded altogether., While
the High Court or this Court would not examine the

matter as an appellate court, they may interfere if

they are satisfied that the arder is  passed (&)

cersnn would form  the regquisite opinion on the given

material:s  in short, if it is found to be a perverse

order. (iv) The government (or the Review committes,

as the case may be )shall have to consider the entire

&4
u
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record of hefore taking a decision in  the

matter-of course attaching more ‘importance to record
of and performance during the Tater vears. The record

to be so considered would naturally  include the

entries in tne confidential records/character rolls,

hoth favourable and adverse. I a government servant

. 3
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15 promoted to a higher  post notwithstanding the

adverse remarks, such remarks lose thedr sting, more

so, 1T the promotion is based upon merit fselection)

and not upon senior V) AR Lorder of  compulsory
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retirement iz not to  be quashed by a3 Court
merely on the showing that while passing it

uncommunicated adverse “emalhw were also taken inte

consideration. That circumstance by itself cannot be

a basis for interference. Interference is permissible

only on the grounds mentionad in (331) above. . These

'_ﬁ‘\
e

principles we

re Cco

(,(

med in Sh. S, Ramachandra Raju

Y5, State of Orissa  (JT 19924(5) S.C. 459 wherein it

was irsiterated that the entire service record of the

officer, more particularly the Tatest would form the

foundation for the opinion and furnish the base to

73
2

e bthe power  under the relevant rule to

exerei:

(n

compulsorily retire ~a govermment officer. In this
case it was  held on the facts and scrutiny  of
segrvice record that %t was an arbitrary exercis of
power and there was failure to take the total record
of service into consideration objectivelv. The Order
of coinpulsory retirement was set aside with costs. It
Has held in  J1.D. Srivastava Vs. State  of
Madhya Pradesh  (1284(2) SCR 488 that thes adverse
reports prior to the promotion of the officer cannot

for forming an  opinion

3
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reasonably for
retire him,  The reports relied upon for retiring the
pellant were more than 20 vears old and there was no

other material  upon which the said decision could be

KJ
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based. It was held that reliance on such stale
entries cannat be placed for  retiring a  person
compulsorily, particularly when the off

Was promoted subseguent to such entries.

e may now examine in detail the record
that was before the screening committee, review
comnittee and the competent authority for arriving at
a conclusion that it was in public interest to retire
the applicant prematurely. & major nenalty  of
revarsion of rank was awarded “to the applicant  in
iz action

1275, Az the appellate  asuthority observed

a1

in arre$tﬁng accused in a rape case u/fs 110,112/117 of

B.Pc  Act was hasty and Amproper  but  there Was

evidence that he had indulged in corrupt practices.

The C.R. remarks in 19?0~i9?1 found Wim honest  and
1 !

siart but mentioned the need for improvement in  the

Tocal  and spscial law cases and  timely

to Mim for the yaar

£
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remarks were communice

1971-15872,  Subsequently -has  was faund fit to  be.

pirometad as Asstt. Sub-Inspector in 1976 and
Sub-Inspector in 1982, These  remarks, therefore,

cannot ba the Foundation of the decision to retire Mim

prematurely in 1283, The record of the applicant for

IS
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the la<t ten years  of his  service ig summarized
below: -
1.4.1988 - 1.4,10987 1.4.19 ' '
' to to : t:.ﬂﬁ 1-361985 16.?.1985 1.4.1984
i 2.8.1983 . 3 to .
| 8.198 31.3.1988 31.3.'1987 ‘15.5.1985 31.3.1986 31.3,1985
1. Noncsty Honect
3 Honest " Honest i
. s Honest No complaint No complaint
. ora aracter Good Good
1 o Good Good Good Very Good
*. Moral couraae and readine~s Goo« Good i
; to expoee the malpractices of ° 0-K. Satisfactory Good Very Good
! subordinate:..
i 4. Reputation for fair dealing with Good Good ‘ j i /
! the public and acceazibility to 0.K. :a1rc&_b] Satisfactary Fair and
the public. ccessible Accessible
5. Communal im artiality, i i i i :
) pArti v Impartial Imparha[ Impartial Impartial Satisfactory Inpartial
6. Loyality to the Govt. in power Loyal Loyal i
Without regard to politicos and oya Loyal ngﬂ to the Satisfactory Loyal to the
party feelings, ' Govt. in power.
7. Attitude towards subordinates and V.Good g rdial Good Satisfacto ‘ V.Good '
rolqtion: with fellow employecs. ralr ® Stish - 4 ' . A
8. Genera) power of Control and V.Good Not . ‘:’
’ organising sbitity ot tested 0.X. Sah;f.actory Average Excellent
Q, Personality and initiative.
Good Good 0.K, Good Average Very Good
10. Power of Comman. Avcrage Not tested {lo :cc:sj:n Good Mo occasion to Excellent
o . . o test it. test it.
11. Reliability Reliable Peliable Reliable Reliable . *  Satisfactory Reliable
12. General Remarks Retired Hork and Conduct Work and The work and Hork ana conduct Hork and Conduct
@ very good.He conduct conduct of the remained is very good
' is an cff1c1ent satisfactory officer is good., satisfactory, _ -
: __and dedicated S e e Tt T
° worher. -
. .
1.4.1983 1.4.1982 24.6.1981 1.7.1980 1.4.1979 1.4.1978 1.4.1977
to to to to to to _ o to
31.3.1984 31.3.1983 6.1.1982 31.3.1981 11.2.1980 31.3.1979 31.3.1978
"'E No cemplaint No complaint ﬁonest Honest No complaint No complaint No complaint
! 2 Satizfactory Satisfactory Good Goad Good 6ood Good
) J
3. Satisfactory Satisfactory Has got moral  Good Very Fair — Fair Fair |
courage to |
expose ' |
iy malpractices )
1 Satisfactory Satisfactory of subordinates.Good Fair Fair Very Fair
Fair |
; 5 {
i Impartial Inpartial Impartial Impartial Impartial Iwpartial
- Impartial )
‘ é ! Loyal Loyal. Loyal Loyal Loyal Loyal
i ™ y Loya) :
i .
: 1 i i
‘ 1 Cordial Cordial Good Cordial Cordial Cordial
{ Cordial
i E?' . Satisfactory Satisfactory - Good Fair Fair Good J
i . Good )
'“\\ Sati~factory Saticfactory Good Very Goeod Good Good
, . Good M .
' lo . Satisfactory Satisfactory Good Not tested Not tested Not ‘tested
: . . Good ;
: i) Reliablc Peliable Reliable Reliable Reliable Reliable Reliable
| . : .
; . The officer remained During the period During the A good An obedient An ?nte\1igent An obedient
} "2" posted at the period under period under officer and hard officer who takes and harqwork-
: immigration checkpost, report he worked report work Category uorking . 1nteres? in his ing 9ff1c?r
; Palor Hic work and con- at the lmmigration  and conduct ‘B*. officer, uork.?n1n9 very who is doI?;
% duct were found to br  checkpost.Palanm. remained good. Takes . 7911 in the . very well in
; araeially satisfactory Work and conduct 1?tccest in Per?on?el F11? the g.r.
durina the period under catis«factory his job. Section of Crime Section or
ropert Record Office.

C.R.0.
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It would he seen that tries related to

the Tast ten vears.of service _range between excellent

factory. Hiz honesty is affirmed in all the

CRs and his wmoral’ character is invariably termed as

good.  Mis courage, communal  departiality, Tovaty,
attitude towards  subordinates personal ity and

initiative are rated satisfactory or good. He s

_\
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as reliable during all these vears. The

general remarks are highly commendatory for atleast

~
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four years includ 1987-1988 and good ar
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the remaining vears. HWe should also
toke into account that the applicant had been awarded
as many as 51 certificates and 21 cash awards. These

materials do  not  therefore justify  premature

retirement.

The respondents have drawn our attention
to get another enguiry initiated in 1988, We have,
v by the learned counsel

Mowever, been told at the B

[A3]

for the applicant that after his retirement, no
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proceedings .under Rule 9
RPules have continued. It we LaP” into account  this
isolated case  of 1988, we have toe  reach the
conclusion that a proper enguiry should have been
conducted and the device of premature retirement
should not have  been  resorted ta. e  are
strengthensd  in  our view by the observation of the
Principal Bench of this Tribunal in the case or_Moh'k
1z am !1:5 Ve, Military Secretary to the President
of India and Others (1987 (2) ATC 424) that at times

it s clear  that  in their Tegitimate enthusiasm  to

L

e e am
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|
maintaining discipline amongst the household staff . |
and to set an example to others the dacision fto
retire the petitioner cowmpulsorily was taken by ‘the
respondents  not only as a substitute to disciplinary
1
proceedings but a short cut to such proceedings.  The
inpugned order was gquashed in that case.. The change
{
related to non-attendance in a court case and seems J
. |
|
to have been dropped. {
!
1
. . ' , 1
dnothner argument urged by the learned 1
. o’ - » - ‘
counsel for  the applicant is that before oaa%wﬂg the |
]
order of premature retirement. the possibility  of
retaining him in a lower post was not  considered.
Para 6(3) of the memorandum issued by the Hinistry
at.- 5.1.1978 states that in case "the appropriate
authority, after the relevant review, comess to  the
conclusion that the officer is not fit for being ?
;
retained in  the present post, but could bhe retained !
in the next Tower post from which he was promoted, a }
.notice in the prescribed rm should bhe  served "in (
such a case on the emplovee retiring him from service
in pursuance of the provisions of the “eTﬂv nt rule ‘
. ‘ . . o . !
Sinultaneous]y it wmay be exolainsd to Wi y PN p
ML Cansousty TC WAy e expilalinsd e nm m 3 1
T
covering letter that his  continuance in service 4
neyvond the age of 50/55 vears after the completion of | i
4
o
B ?}
30 years of service, as the case may be, could be °

post held by him previcusly. In case, he indicates

hisz willingness to werk in the Tawer post and gives a
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in service and continued in the lower post.

There is no  whisper of this alternative having been
considered either by the screening committee or by
the appointing authority. Howewer, as has been held
by the Supreme Court in  Sardul Sinagh ¥s. Pelhi
fdministration and Another (1991(18) ATC 930 that
once th&‘TrﬁbumaT guashed the order of compulsory
ratirement as unsugtai@ableﬁ the only alternative for
it was to dire&t the respondents to.ﬁgnore that order

and to proceed on the basis that the petitionegr had
continued in service ti11 the date of his normal
@, this option s not

retirement. At this sta

available to us.

tnother contention of the learned counse]

for the applicant was that ithe impugned order was not

24

passed by the competent authority. He submitted that

3

. the Central Civil Servic

{3
oY

as per rules  43(3)

~

(Pension) Rules, 1972, the appointing authority means

the authority which is competent to make appointments

o

to the service or from the government service  To

re. AS Dey rule 4 of  the Delhi Pelice

.

i

f

s

{hppointment & Recruitinent) Rules, 1980, the

appointing authority for Sls  are (i) bCk 31D

o
—xe
e
—ts

S

sddl . D.C.P. (v} any other officer of

equivalent ranlc under the Delhi Police (Promotion &

Canfirmation) Rules, 1980 which is the D.C.P. who is

!
the competent authority in respec ct of §Is. In  the

present case, the order of compulsory retirement af

the applicant had admittedly been issued by addd1,

C.P., who happens to Uu an apthority higher than the

4
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authorities mentioned above. Thus, it cannot be said

that the impughed order of compulsory retir men

H.
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&»

passed by the competent authoritv. A&s held by the
Hon"ble Supreme  Court in  case of Marathwada

i

Undversity Vs. Seshran Balwant Rao Chavan (AIR 18

\3
xO

o
[

£

SC 1582) ihﬁt it is a settled principle that when the
Act prescribes & particularly  body to gxercise a
ﬁowerﬁ it must be exercised only vy that body, It
cannot be exercised by others unless it is delegated.
A5 we have already

not mmxntanm sble  on other arounds, we are not called

upon to adjudicate on tnﬁ“ issue at this st

_J}
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We have carefully considered the various
, .

aspacts of this case, Tie  award of punishment of

reduction in rank and the adverse entries relate to

the vears before 1971~ ~1G72. Therpn g ne  wWas
promoted twice;as Assistant  Sub-Inspect and then
Sub-Inspector.  Rule 13(3) of the Punjab Police Rules

which were applicable to them provides th

3

it promotion
from one rank to another, and from one grade to
her in the same rank zhall be ma&e by selection
tempared by seniority. Effficiency and honesty shall

be the main factors governing  selection.  Specific

qualifications, whethe

Courses passed or  practical axperisnce, sha}? be
carefully considered in  each  case. When | the
qualifications of two officers are otherwise equal,
the senior shall be promoted. It s, clear
that atleast twice the appointing authority found

the applicant daserved to be promoted on marit. We
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the confidenti;
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2l reports for the

have already analyse

Tast 10 vears of the service

these are favourable. We are, therefore, satisfied

that the impugned order wag ‘passed on no evidence and
[}

was arbitrary. The impugned  order of compulsory

retirement dated 21.8.1938 1s guashed and set  aside

I

The = Dp]l\ﬂH shall be deemed to havé continued  in
service upto tﬁe cage of sﬁperannuation V.e. 58 years
with all consequential benefits ﬁncTud%mgAarrears of
pay and allowances, seniority, pfomotﬁmny 1 due, and
recaleulation of his phnxnonar/ benefits on the basis
of Quun DIUmOtTUﬂq/lanPMLHtg . A Interest of  12%
per annu wi11 ba paid on all the arrears £l the

date of actual payment. MNecessary orders to this

period of Tour months from the date of receipt of a
cértified copy of this ordsr.

\
i » B,
Mo costs,

B L

(3.4, Dhoundival) : (5.K.

Member (&) Vice-Chairmani(J)




